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ABSTRACT

At present, each country in the world becomes aware of the rights protection for the
accused and defendants, particularly the full right to defense themselves under their cases. In
criminal judicial process of many countries, it has been hastily campaigned for issuing a law on
the rights protection for the accused and defendants. Additionally, they are able to express their
matters of fact on each step of the criminal judicial process. One of the most significant rights to
defense themselves is the right to counsel, as the persons under the process of criminal
proceedings in both investigative institutions and courts need knowledge and proficiency on case
defense. Unless the accused or defendants receive any legal assistance and advice from counsels,
they will have great disadvantages regarding their case defense. Moreover, the right to counsel is
related to penal gravity and capability of case defense. The criminal procedure code, therefore,
provides the right to counsel in accordance with the constitution as in the Universal Declaration
of Human Rights and the International Convention on Economic, Social and Cultural Rights in

order to protect civil rights and freedom.

As far as the Thai criminal judicial process is concerned, it can be said that the
accused and defendants are usually more disadvantageous than accusers. The former hardly have
an opportunity to use governmental tools or mechanism assisting themselves to defense against
the accusers. Thailand, furthermore, has not established any institutions regarding legal
assistance. This is different from any other countries where there has been this kind of
development, as specific organizations playing a role on legal assistance to the accused or

defendants have been founded. Thereby, it is the responsibility of the public sector in providing



counsels for them under the process of criminal proceedings in both investigative institutions and

courts, in case it is under conditions. This is consistent with the “Equality of the Arm” principle.

In carrying out of criminal proceedings in Thailand as of the civil law system, judges
play a significant role on fact findings by inquiring cases at the beginning, so they are the persons
who institute and control any steps of criminal proceedings. This limits the counsels’ role on
examination in chief. In the proceedings, counsels in the civil law system are advisors to clients,
responsible for improving the cases and protecting clients’ interests by requiring fair trail, arguing
against witnesses’ credits which accusers exhibit, and finding any witnesses to prove the
innocence of the accused. However, counsels are part in the criminal proceedings to protect the
rights of the accused, so they are important for the courts and the accused in terms of case
assistance. It can be said that counsels are one of the institutions in the judicial process,
responsible for requiring fair trail in the courts. If there is an abuse of the judicial process,
counsels have a right to cancel the proceedings in order to guarantee them. Therefore, this right
can assure the accused in the civil law system with fair trail. That is to say, the major role of
counsels is to assist the accused or defendants as part of the criminal proceedings to prevent any

legal abuses.

When considering the result of non-proceedings in accordance with the law in the
both above-mentioned cases, it can be compared that, in the investigation process, any statement
of the accused tot inquiry officials before the proceedings according to Article 134/1 is not
witness considered as any offence. This does not, however, mean that the investigation fails. On
the contrary, in the case proceedings in the courts, the Code of Criminal Procedure Article 208 (2)
allows discretion of the Supreme Court. If necessary, the Supreme Court is able to order writ of
trail unless the inferior courts (the court of first instance or the court of appeals) is considered not

to perform with the fair trail.
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