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ABSTRACT

The process of collecting fact and determining the fact collected is fundamental core
of judgment and conviction in criminal case especially those fact which are acquired from
testimonies of witnesses given in the presence of the judge which are recorded and kept in the file
as evidence collected and recorded by the judge for the purpose of examining the court of first
instance’s judgment and for the consideration of fact in the higher courts. Adjudication and
consideration of fact and evidence, not only that the judge must consider wordings recorded but
also reliability of the words given by those witnesses. Therefore, it is necessary to observe the
gesture of the witnesses while giving statements and the fact during the trial procedure.

Previously, Thailand recorded the testimony of witnesses by the judge edited with his
handwriting and later on changed to record by the judge said in a vocal recording machine. The
judge did not record the witnesses’ words but summarized from what the witnesses said. This
method was known in the court as 'catching the meaning' where the judge would listen to the
meanings of the statements from the testimony and edited the fact retrieved from what the
witnesses said which is deemed as 'Subjective Fact’. Thus it depends on how each judge could
edit from the statements given by the witnesses without taking observation on the gesture or
nature of witnesses’ testimony which is 'Objective Fact'. The recording of testimony in most of
other countries are quite similar in the objective to support the higher courts in the consideration
and making decision in the case by examining the fact contained in the testimonial record as
equal as the court of first instance, which could be acquired from the fact collected in the
testimony and the reliability of the witnesses, therefore, the testimonial record was made in words

by words manner in order to obtain the objective fact at the most (Verbatim Recording).



From the study and analyzing of the history and development of testimonial record
system in Thai criminal case, the method of editing by the judge has weak points and has impact
on the consideration of the fact in the case from the court of first instance to the supreme court
resulting from the amount of cases in court are not in proportion to the amount of judges in court.
This obstructs the judge to conduct the trial in full court in all level of courts. The judge makes
his discretion of editing the fact in short and concise in order to speed the trial procedure and
decrease time consume for higher court in the reading of testimonial statements. By such
intention, the judge is less anxious in performing its duty of acquiring the fact which could have
been performed through inquiry of witness or summon of investigation file in order to constitute
the judgment. Moreover, judges in higher courts have to spend time with cases appealed for
judgment in questions of fact while the amount of cases are not in proportion to the amount of
judges in higher courts and caused the judges in high courts unable to conduct the additional trial.
These affect the search for truth in criminal case tremendously.

The effort of developing the testimonial record system by bringing modern
technology as stated in the criminal procedural code section 172 paragraph 4 helps to the judge
convenience and sufficient time to perform the duty of searching for the truth from the statements
given by witnesses. However, in using this method, we should not consider only the modern or
new technology in nowadays social conditions but we should also consider the capability of
using, awareness of purpose and objective of the trial and the acceptance of evidence. The judge
is required to make discretion in adapting and applying the system appropriately in various types
of cases and in various types of trial proceedings as well as in adjusting the system to fit the
whole process of acquiring the fact through this new testimonial recording system including but
not limited to conducting the trial in full court manner, amendment of relevant provisions of
criminal procedural law regarding and relating to the recording of testimony and trial proceedings
in various cases which are not those conducted in normal procedure in the trial room and also to
extend the meaning of Memorandum in the definition section to cover all types of material used
for the recording. These will establish the efficiency of the trial and implement the actual

objective of taking and accepting of evidence and the principle of criminal trial proceedings.
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