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ABSTRACT

The person searching in public place was study the concept about person searching in
public place by the power of administration officer and standing checkpoint checks of administra-
tion officer. The person searching in public place is searching in generally compared with section
93 that fixes the way detects which person in the public place keeps that prohibit not give police
officer detects which person in the public place, except have cause should suspect, such as, that
person has the thing in the occupy which there is keep the mistake, that person has the thing will
in the occupy in order to use in mistake, or that person has the thing in the occupy which get
come to by mistake. And compare with person searching in public place by foreign countries law,
The United States of America, United Kingdom, and Germany.

The discover result found that, in section 93, public place means which place at people
has will the righteousness to will can enter. Thus administration officer or the police is if, there is
suspicion in the person, administration officer or the police there is suspicion in the person for
mistake, administration officer or the police can searching immediately and if search already don't
meet the contraband. Searching inventor will have guilty all right as personal infringement as
limits right and freedom of searching in public place, which differ from The United States of
America has the regulation that “warrant of person searching”. Which, the criminal code was not
provision. And section 93 that are another person under suspicion already, be guilty happen, and
a person that walk to come out in the public place, or receive a report or be under suspicion at
might involve in a case, such as, in The United States of America has a pillar about Stop and
Frisk. In case of, have no to mark guide use the discretion will of an officer to will diagnose that

will how is the behavior is regarded as “Probable cause” by have recording behavior will searching
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and appear what is suspect. And searching section 93 was different from searching usual general,
by section 93 are the situation that use for searching seek for the evidence or a person is under
suspicion, while standing checkpoint searching automobile no standard regulation in about sear-
ching automobile or the vehicle in section 93 by especially.

The adaptation corrects the law about person searching in public place and the way
will can see that, foreign countries law has set conditions using power person searching in public
place and fix concise way. It should be corrects section 93 by set conditions using power distinctly
and cover the cause, there is cause should suspect that has the material, or an anything has for to
use in mistake, or there is keep the mistake is concealing in the body, or be in at might not control
oneself. In the foreign law, the United Kingdom, The United States of America and the Federal
Republic of Germany, have provision that person searching, it shall be carried out by a person of
the same sex or by a female, except might not can do. And person searching must inform to give
person searched know about detecting cause and the detail. In searching officer will must inform
charges and the right, should have doing records detecting for is the evidence that is believable
according to law the United Kingdom, and should rectify add the searches in section 93 both of in
about  the condition and person searching and the vehicle in the public place when appear the

cause explicitly.
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* THE GERMAN CODE OF CRIMINAL PROCEDURE StPO Retrieved 14 October 2011, from
http://www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html. Section 81d [Physical Examination]

(1) If the physical examination may violate the sense of shame of the person to be examined, it
shall be carried out by a person of the same sex or by a female or male physician. Where there is a legitimate
interest, a request that a physician of a particular gender be appointed to perform the examination shall be
granted. Upon the request of the person concerned, a trusted person is to be admitted. The person concerned is

to be instructed as to the provisions of the second and third sentences.

(2) This provision shall also be applicable where the person concerned consents to the examination.
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THE GERMAN CODE OF CRIMINAL PROCEDURE StPO

published on 7 April 1987

Section 111. [Road Traffic Controls]

(1) If certain facts substantiate the suspicion that an offense pursuant to section 129a of the Penal
Code, one of the offenses designated in this provision or an offense pursuant to section 250
subsection (1), number 1, of the Penal Code has been committed, checkpoints may be established
on public roads, squares and at other publicly accessible places, if facts justify the assumption that
this measure may lead to the perpetrator's apprehension or to the securing of evidence which may
serve to clear up the offense. At a checkpoint all persons shall be obliged to establish their
identity and to subject themselves or objects found on them to a search.

(2) The order to establish a checkpoint shall be made by the judge; the public prosecution office
and the officials assisting it (section 152 Courts Constitution Act) shall be authorized to make
such order in exigent circumstances.

(3) Section 106 subsection (2), first sentence, Section 107, first half of the second sentence,
Sections 108, 109, 110 subsections (1) and (2) shall be applicable to the search and establishment
of the identity pursuant to subsection 1; Sections 163b, 163c¢ shall apply mutatis mutandis.
Section 111a. [Provisional Withdrawal of Permission to Drive]

(1) If there are cogent reasons for the assumption that permission to drive will be withdrawn
(section 69 Penal Code), the judge may, by order, provisionally withdraw the accused's permis-
sion to drive. Certain types of motor vehicles may be exempted from the provisional withdrawal
of permission to drive if special circumstances justify the assumption that the purpose of the
measure will not be jeopardized thereby.

(2) The provisional withdrawal of permission to drive shall be set aside if the reason for it no
longer applies or if the court does not withdraw permission to drive in the judgment.

(3) Provisional withdrawal of permission to drive shall have the effect of an order or confirmation
of the seizure of the driver's license issued by a German authority. This shall also apply if the
driver's license was issued by an authority of a Member State of the European Union or of another
contracting party to the Agreement on the European Economic Area insofar as the license holder's

place of ordinary residence is located in Germany.
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(4) If a driver's license has been seized because it may be confiscated pursuant to section 69
subsection (3), second sentence, of the Penal Code, and if a judicial decision concerning seizure is
required, the latter shall be replaced by the decision on the provisional withdrawal of permission
to drive.

(5) A driver's license which has been impounded, secured or seized because it may be confiscated
pursuant to section 69 subsection (3), second sentence, of the Penal Code, shall be returned to the
accused if the judge refuses to provisionally withdraw permission to drive due to the absence of
the prerequisites designated under subsection (1) or revokes the withdrawal, or if the court does
not withdraw permission to drive in the judgment. However, where a driving ban is imposed in
the judgment pursuant to section 44 of the Penal Code, the return of the driver's license may be
postponed if the accused does not protest.

(6) Provisional withdrawal of permission to drive shall be endorsed on foreign driver's licenses
other than those referred to in subsection (3), second sentence. Pending this endorsement the
driver's license may be seized (Section 94 subsection (3) and Section 98).

Section 111b. [Securing of Objects]

(1) Objects may be secured by seizure pursuant to Section 111c¢ if there are reasons for assuming
that the conditions have been fulfilled for their forfeiture or for their confiscation. Section 94
subsection (3) shall remain unaffected.

(2) If there are reasons for assuming that the conditions have been fulfilled for forfeiture of
equivalent value or for confiscation of equivalent value attachment in rem may be ordered
pursuant to Section 111 d in order to secure such equivalent value.

(3) If there are no cogent reasons for such assumption the judge shall revoke the measures refer-
red to in the first sentence of subsection (1) and in subsection (2) after a maximum period of six
months. Where the time limit referred to in the first sentence is not sufficient, given the special
difficulties or special extent of the investigations or for another important reason, the judge may,
upon application by the public prosecution office, extend the measures by a maximum of three
months provided the grounds referred to justify their continuation.

(4) Sections 102 to 110 shall apply mutatis mutandis.
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(5) Subsections (1) to (4) shall apply mutatis mutandis so far as forfeiture may not be ordered
only for the reason that the conditions under section 73 subsection (1), second sentence, of the
Penal Code have been fulfilled.

Section 111c. [Securing Seizure]

(1) Seizure of a movable asset shall be effected in the cases referred to under Section 111 b by
impounding the asset or by indicating the seizure by seal or in some other way.

(2) Seizure of a plot of land or of a right subject to the provisions on compulsory execution in
respect of immovable property shall be effected by making an entry on the seizure in the Land
Register. The provisions of the Act on Compulsory Sale by Public Auction and Compulsory
Administration in respect of the extent of seizure on compulsory sale by public auction shall
apply mutatis mutandis.

(3) Seizure of a claim or any other property right not subject to the provisions on compulsory
execution in respect of immovable property shall be effected by attachment. The provisions of the
Civil Procedure Code on compulsory execution in respect of claims and other property rights
shall apply mutatis mutandis. The request to make the declarations referred to in section 840
subsection (1) of the Civil Procedure Code shall be linked to seizure.

(4) Seizure of ships, ship constructions and aircraft shall be effected pursuant to subsection (1).
The seizure shall be entered in the Register in respect of those ships, ship constructions and
aircraft that are entered in the Register of Ships, in the Register of Ship Constructions or in the
Register of Liens on Aircraft. Application for such entry may be made in respect of ship construc-
tions or aircraft that have not been entered, but are capable of being entered, in the Register; the
provisions governing an application by a person who is entitled to request entry in the Register by
virtue of an executory title shall apply mutatis mutandis.

(5) Seizure of an object pursuant to subsections (1) to (4) shall have the effect of a prohibition of
alienation within the meaning of section 136 of the Civil Code; the prohibition shall also cover
other directions besides alienation.

(6) A movable asset that has been seized may:

1. be handed over to the person concerned against immediate payment of its value or

2. be retained by the person concerned, subject to revocation at any time, for further use in the

interim until conclusion of the proceedings.
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The sum paid pursuant to the first sentence, number 1, shall be substituted for the asset. The
measure pursuant to the first sentence, number 2, may be made dependent on the person
concerned providing security or fulfilling certain conditions.

Section 111d. [Attachment for Equivalent Value; Fine or Costs]

(1) Attachment in rem may be ordered by virtue of forfeiture or of confiscation of equivalent
value, by virtue of a fine or of the anticipated costs of criminal proceedings. Attachment may only
be ordered by virtue of a fine or of the anticipated costs if judgment has been passed against the
defendant imposing punishment. Attachment shall not be ordered to secure execution costs or
negligible amounts.

(2) Sections 917 and 920 subsection (1) as well as sections 923, 928, 930 to 932, and 934 subsec-
tion (1) of the Civil Procedure Code shall apply mutatis mutandis.

(3) If attachment has been ordered by virtue of a fine or of the anticipated costs, an enforcement
measure shall be revoked upon application by the defendant if the defendant needs the object of
attachment to pay the costs of his defense, his maintenance or the maintenance of his family.
Section 111e. [Order for Seizure or Attachment]

(1) Only the judge, and in exigent circumstances also the public prosecution office, shall be
competent to order seizure (Section 111 ¢) and attachment (Section 111 d). Officials assisting the
public prosecution office (section 152 Courts Constitution Act) shall also be competent to order
seizure of a movable asset (Section 111 ¢ subsection (1)) in exigent circumstances.

(2) If the public prosecution office has ordered seizure or attachment, it shall apply for judicial
confirmation of the order within one week. This shall not apply when seizure of a movable asset
has been ordered. In all cases the person concerned may apply for a judicial decision at any time.
(3) The order for seizure or attachment shall be communicated without delay to the person who is
aggrieved as a result of the act, insofar as he is known or becomes known during the course of
proceedings.

(4) If it is assumed that other aggrieved persons have claims arising from the act, notice shall be
given of the seizure or attachment by insertion once in the Federal Gazette or in some other

suitable manner.
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Section 111f. [Effecting Seizure and Enforcing Attachment]

(1) Effecting seizure (Section 111 c¢) shall be incumbent on the public prosecution office, in the
case of movable assets (Section 111 ¢ subsection (1)) also on the officials assisting them. Section
98 subsection (4) shall apply mutatis mutandis.

(2) The required entries in the Land Register as well as in the registers referred to in Section 111 ¢
subsection (4) shall be made upon application by the public prosecution office or by the court that
ordered seizure. The same shall apply mutatis mutandis to the applications referred to in Section

111 c subsection (4).

(3) If enforcement of attachment is to be effected pursuant to the provisions on attachment of
movable assets, the authority designated in section 2 of the Ordinance on the Collection of Court
Fees shall have jurisdiction. Subsection (2) shall apply mutatis mutandis. The judge, and in
exigent circumstances also the public prosecution office, shall be competent to order attachment
of a registered ship or ship construction and to order attachment of a claim.

Section 111g. [Compulsory Execution; Enforcement of Attachment by the Aggrieved
Person]

(1) Seizure of an object pursuant to Section 111 ¢ shall not take effect against a disposition made
by the aggrieved person, by way of compulsory execution or of enforcement of attachment, on the
basis of a claim arising from the criminal offense.

(2) Compulsory execution or enforcement of attachment pursuant to subsection (1) shall require
the approval of the judge who is competent to order seizure (Section 111 ¢). The decision shall be
given in an order that may be contested by the public prosecution office, the accused and the
aggrieved person by means of an immediate complaint. Approval shall be refused if the aggrieved
person cannot furnish prima facie evidence that the claim has arisen from the criminal offense.
Section 294 of the Civil Procedure Code shall be applied.

(3) The prohibition of alienation pursuant to Section 111 ¢ subsection (5) shall apply from the
moment of seizure also for the benefit of aggrieved persons who, during seizure, pursue compul-
sory execution in respect of the object seized or who enforce attachment. Entry of the prohibition
of alienation in the Land Register, for the benefit of the state, shall also apply, in respect of the
application of section 892 subsection (2), second sentence, of the Civil Code, as an entry for the

benefit of those aggrieved persons who, during seizure, are entered in the Land Register as
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beneficiaries of the prohibition of alienation. Proof that the claim arose from the criminal offense
can be furnished to the Land Registry by submission of the order granting approval. The second
and third sentences shall apply mutatis mutandis to the prohibition of alienation in the case of
ships, ship constructions and aircraft referred to in Section 111 ¢ subsection (4). The legal force of
the prohibition of alienation for the benefit of the aggrieved person shall not be affected by
revocation of seizure.

(4) If the object seized is not subject to forfeiture on grounds other than those referred to in
section 73 subsection (1), second sentence, of the Criminal Code or if approval was wrongfully
granted, the aggrieved person shall be obliged to compensate third persons for the damage caused
to them due to the fact that the prohibition of alienation applies for his benefit pursuant to
subsection (3).

(5) Subsections (1) to (4) shall apply mutatis mutandis if forfeiture of an object has been ordered
but the order has not yet entered into force. They shall not apply if the object is subject to
confiscation.

Section 111h. [Prior Satisfaction of Claims of the Aggrieved Person on Attachment]

(1) If the aggrieved person applies for compulsory execution in respect of a claim arising from
the criminal offense or if he enforces attachment in respect of a plot of land where attachment has
been enforced pursuant to Section 111 d, he may demand that his right shall have priority over the
collateral mortgage established by enforcement of that attachment. The priority of such right shall
not be lost by virtue of revocation of the attachment. Consent by the owner shall not be required
for the change of priority. In all other respects section 880 of the Civil Code shall be applied
mutatis mutandis.

(2) The change of priority shall require approval by the judge who is competent to order attach-
ment. Section 111 g subsection (2), second to fourth sentences, and subsection (3), third sentence,
shall apply mutatis mutandis.

(3) If approval was wrongfully granted, the aggrieved person shall be obliged to compensate third

persons for the damage caused to them due to the change of priority.
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Section 111i. [Maintenance of Seizure]

If the judgment does not order forfeiture or forfeiture of equivalent value simply because claims
of an aggrieved person within the meaning of section 73 subsection (1), second sentence, of the
Criminal Code negate this, or because the proceedings pursuant to Sections 430 and 442 are
confined to the other legal consequences, seizure pursuant to Section 111 ¢ may be maintained for
a period of not more than three months so far as immediate revocation would be unjust in respect
of the aggrieved person.

Section 111k. [Return of Movable Assets to the Aggrieved Person]

Movable assets which have been seized or otherwise secured pursuant to Section 94 or which
have been seized pursuant to Section 111 ¢ subsection (1) should be handed over to the aggrieved
person, from whom they have been taken as a result of the criminal offense, if he is known, if the
claims of third persons are not an obstacle and if the assets are no longer required for the purposes
of the criminal proceedings.

Section 1111. [Emergency Sale]

(1) Objects which have been seized pursuant to Section 111¢ as well as objects which have been
attached (Section 111d) may be sold prior to the entering into force of the judgment, if they are
subject to deterioration or substantial reduction of their value, or if their preservation, care or
maintenance results in disproportionately high costs or difficulties. The proceeds shall be
substituted for the objects.

(2) The emergency sale shall be ordered by the public prosecution office in the preparatory
proceedings. The officials assisting it (section 152 Courts Constitution Act) shall have the authority
to order such sale if the object is subject to deterioration before the decision of the public
prosecution office can be obtained.

(3) Upon preferring public charges the order shall be made by the court seized of the case. The
public prosecution office shall have the authority to make such order if the object is subject to
deterioration before the decision of the court can be obtained; subsection (2), second sentence,
shall apply mutatis mutandis.

(4) The accused, the owner and other persons who have rights in relation to the object shall be
heard prior to the order. The order, as well as time and place of the sale, shall be made known to

them as far as this appears to be practicable.
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(5) The emergency sale shall be made according to the provisions of the Civil Procedure Code
concerning the use of an attached object. The public prosecution office shall take the place of the
court responsible for execution (Section 764 Civil Procedure Code) in the cases of subsections (2)
and (3), second sentence; in the cases of subsection (3), first sentence, the court seized of the case.
The use admissible pursuant to section 825 of the Civil Procedure Code may be ordered at the
same time as the emergency sale or subsequently, either propio motu or upon application of the
persons designated in subsection (4), or in the case of subsection (3), first sentence, also upon
application of the public prosecution office.

(6) The person concerned may request a court decision pursuant to Section 161a subsection (3)
regarding orders of the public prosecution office or the officials assisting it in the preparatory
proceedings (subsections (2) and (5)). In respect of orders by the public prosecution office or the
officials assisting it after preferring public charges (subsection (3), second sentence, subsection
(5)) the person concerned may request the decision of the court seized of the case (subsection (3),
first sentence). The court -- in urgent cases the presiding judge -- may order suspension of the
sale.

Section 111m. [Writings and Printing Devices]

(1) Seizure of printed material, of any other writing or object within the meaning of section 74d of
the Penal Code, may not be ordered pursuant to Section 111b subsection (1), if its prejudicial
consequences, especially the endangering of the public interest in immediate dissemination, is
obviously disproportionate to the importance of the matter.

(2) Severable parts of the writing which do not contain anything of a criminal nature shall be
excluded from seizure. Seizure may be further restricted in the order.

(3) Those passages of the writing giving rise to seizure shall be designated in the order for
seizure.

(4) Seizure may be averted if the person concerned excludes that part of the writing giving rise to
seizure from reproduction or dissemination.

Section 111n. [Seizure Order; Time Restriction]

(1) Seizure of periodically printed material or of another object within the meaning of section 74d
of the Penal Code, may be ordered by the judge only. Seizure of other printed material or of

another object within the meaning of section 74d of the Penal Code may, in exigent circum-
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stances, also be ordered by the public prosecution office. The order of the public prosecu-tion
office shall become ineffective if it is not confirmed by the judge within three days.

(2) Seizure shall be revoked if public charges have not been preferred or independent confiscation
has not been applied for within two months. If the time limit set in the first sentence is not
sufficient due to the particular scale of the investigations the court may, upon application by the
public prosecution office, extend the time limit by another two months. The application may be
repeated once.

(3) As long as public charges have not been preferred or independent confiscation not been
applied for, seizure shall be revoked if the public prosecution office so requests.

Section 1110. [Attachment in Rem for a Property Fine]

(1) If there are reasons for assuming that the prerequisites for imposition of a property fine have
been fulfilled, attachment in rem may be ordered in respect thereof.

(2) Sections 917, 928, 930 to 932, and 934 subsection (1) of the Civil Procedure Code shall
apply mutatis mutandis. In the attachment order a sum of money shall be specified whose deposit
shall have the effect of hindering enforcement of attachment and of entitling the debtor to apply
for revocation of enforced attachment. The amount concerned shall be governed by the
circumstances of the case in question, namely by the anticipated amount of the property fine. This
may be assessed. The request for discharge of attachment should contain the facts required for
specifying the sum of money.

(3) Only the judge, and in exigent circumstances also the public prosecution office, shall be
competent to order attachment for a property fine. If the public prosecution office has made the
order, it shall apply for judicial confirmation of the order within one week. The accused may
apply for a judicial decision at any time.

(4) If for a property fine enforcement of attachment is to be effected in respect of movable assets
Section 111 fsubsection (1) shall apply mutatis mutandis.

(5) Section 111b subsection (3), Section 111e subsections (3) and (4), Section 111f subsections
(2) and (3), second and third sentences, and Sections 111g and 111h shall otherwise apply.
Section 111p. [Seizure of Property]

(1) Under the conditions referred to in Section 1110 subsection (1) the property of the accused

may be seized if execution of the anticipated property fine does not seem secure, having regard to
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the type and scale of the property concerned or for other reasons, by means of an attachment order
pursuant to Section 1110.

(2) Seizure shall be confined to individual property components if this is sufficient in the light of
circumstances, namely of the anticipated amount of the property fine, to ensure its execution.

(3) With the order for seizure of property the accused shall lose the right to administer the seized
property and to dispose thereof inter vivos. The time of seizure shall be indicated in the order.

(@)  Section 1110 subsection (3), Sections 291, 292 subsection (2) and Section 293 shall  apply
mutatis mutandis.

(5) The administrator of the property shall notify the public prosecution office and the court of all
information acquired during the course of administering the property that may serve the purpose

of seizure.

Created with

M nitro™® professional




Fo-UINEND

152 3amMsanm

113

sz Iadiven

o 4 a Ja

AN aATNII lade

9

] v
=~ = =

o Tun 4 Tunay 2528 AT dag Ty

a ana J v a
WA, 2549 UTyanasuamansiude
PHTINORYTITURAAS

WA, 2550 1hAnae lundngasiamansuvliasa

a 7

UHINNAGTINITUNAD

Created with

PD

™ nitro™" pr

e free line at

ofessi

@)

nitropef.comipre

nal



	Cover
	ABS
	Chap_1
	Chap_2
	Chap_3
	Chap_4
	Chap_5
	App-bip
	App
	Vita



