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ABSTRACT

The objective of this thesis is to study about the procedure in transferring any person
from the Kingdom of Thailand to another country when such person is requested from foreign
state to send him or her to stand trial in such foreign state. In this case, the Extradition Act of
B.E. 2551 which is recognized as the legal mechanism for transferring to another country when
requested. However, it appears that the government of Thailand has avoided applying such
mechanism as stated in the extradition law in Wangtoa — Chongmek and John Mark Carr Case. In
these two cases, deportation as prescribed in the Immigration Act B.E. 2522 were used instead.
Such semi legal mechanism may be non — compliance with extradition principle. The execution
of Thai Government in this way is considered as the failure to due process; in particular the
principal of equality of person under the law, i.e., the same legislation should be applied to the
similar facts for transferring of any requested person out of the country.

The deportation under the Immigration Law is the measure used by the government to
send any undesirable person out of from the territory due to having behavior which would
indicate possible danger to the public or likelihood of being nuisance or constituting any violence
to the peace or safety of the public or to the security of the nation or having committed serious
crime or violate the immigration law or any related laws. However, the said measure is only
applied to expel or deport the foreign national. The executive agency is exclusively authorized to
deport any alien who disqualified by law or illegally enter into the territory without any court
trial.

This study found that the objective, principle, legal procedure and the category of

transferred persons according to the immigration law and extradition law are quite different.



Whenever exercising the power of sending any alien out of the country, the State should
recognize due process of law, in particular the equality of person under the law. The principle of
human rights, humanitarian principal including international law must be taken into consideration
at the utmost extent. For that reason, the Thai immigration law needs to be amended in order to
protect human rights and establish more precise conditions to deport any person from the Thai

territory.
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' United State Code, Title 18 Crimes and Criminal Procedure Part II, Criminal Procedure Chapter
209, Section 3181. Scope and limitation of chapter.

“(a) The provisions of this chapter relating to the surrender of persons who have committed
crimes in foreign countries shall continue in force only during the existence of any treaty of extradition with
such foreign government.

(b) The provisions of this chapter shall be construed to permit, in the exercise of comity, the
surrender of persons, other than citizens, nationals, or permanent residents of the United States, who have
committed crimes of violence against nationals of the United States in foreign countries without regard to the
existence of any treaty of extradition with such foreign government if the Attorney General certifies, in writing,
that--

(1) evidence has been presented by the foreign government that indicates that had the
offenses been committed in the United States, they would constitute crimes of violence as defined under section
16 of this title; and

(2) the offenses charged are not of a political nature.
(c) As used in this section, the term “'national of the United States" has the meaning given such

term in section 101(a)(22) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(22)).”.
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7 United State Code, Title 18 Crimes and Criminal Procedure Part II, Criminal Procedure Chapter
209, Section 3184. Fugitives from foreign country to United States.

“Whenever there is a treaty or convention for extradition between the United States and any
foreign government, or in cases arising under section 3181(b), any justice or judge of the United States, or any
magistrate judge authorized so to do by a court of the United States, or any judge of a court of record of general
jurisdiction of any State, may, upon complaint made under oath, charging any person found within his
jurisdiction, with having committed within the jurisdiction of any such foreign government any of the crimes
provided for by such treaty or convention, or provided for under section 3181(b), issue his warrant for the
apprehension of the person so charged, that he may be brought before such justice, judge, or magistrate judge,
to the end that the evidence of criminality may be heard and considered. Such complaint may be filed before
and such warrant may be issued by a judge or magistrate judge of the United States District Court for the
District of Columbia if the whereabouts within the United States of the person charged are not known or, if
there is reason to believe the person will shortly enter the United States. If, on such hearing, he deems the
evidence sufficient to sustain the charge under the provisions of the proper treaty or convention, or under
section 3181(b), he shall certify the same, together with a copy of all the testimony taken before him, to the
Secretary of State, that a warrant may issue upon the requisition of the proper authorities of such foreign
government, for the surrender of such person, according to the stipulations of the treaty or convention; and he
shall issue his warrant for the commitment of the person so charged to the proper jail, there to remain until such

surrender shall be made.”.
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" Charles Doyle. Extradition To and From the United States: Overview of the Law and Recent
Treaties. p. 26.

" United State Code, Title 18 Crimes and Criminal Procedure Part II, Criminal Procedure Chapter
209, Section 3186. Secretary of State to surrender fugitive.

“The Secretary of State may order the person committed under sections 3184 or 3185 of this title
to be delivered to any authorized agent of such foreign government, to be tried for the offense of which
charged.

Such agent may hold such person in custody, and take him to the territory of such foreign

government, pursuant to such treaty.
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A person so accused who escapes may be retaken in the same manner as any person accused of

any offense.”.
** United State Code, Title 8 Aliens and Nationality. Section 1231 (b) (2) (A).

*' United State Code, Title 8 Aliens and Nationality. Section 1229 c (a), (b).
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United State Code, Title 8 Aliens and Nationality. Section 1227 (a) (1).
United State Code, Title 8 Aliens and Nationality. Section 1227 (a) (1) (c) (i).
** United State Code, Title 8 Aliens and Nationality. Section 1227 (a) (5).
United State Code, Title 8 Aliens and Nationality. Section 1227 (a) (4).
® United State Code, Title 8 Aliens and Nationality. Section 1227 (a) (3).

7 United State Code, Title 8 Aliens and Nationality. Section 1227 (a) (2).
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Code of Federal Regulations, Title 8 Aliens and Nationality. Section 236.1 (d) (1).
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Code of Federal Regulations, Title 8 Aliens and Nationality. Section 236.1 (d) (1).
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United State Code, Title 8 Aliens and Nationality. Section 1229 a.
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Code of Federal Regulations, Title 8 Aliens and Nationality. Section 240.2 (a)
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Code of Federal Regulations, Title 8 Aliens and Nationality. Section 240.10 (a) (7) (b).
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United State Code, Title 8 Aliens and Nationality. Section 1229 a (3) (¢) (a).
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United State Code, Title 8 Aliens and Nationality. Section 1229 a (a) (2).
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United State Code, Title 8 Aliens and Nationality. Section 1229 a (b) (4) (B).

* United State Code, Title 8 Aliens and Nationality. Section 1229 a (b) (4) (A).
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Code of Federal Regulations, Title 8 Aliens and Nationality. Section 3.1 (b) (3).
Code of Federal Regulations, Title 8 Aliens and Nationality. Section 240.15.
United State Code, Title 8 Aliens and Nationality. Section 1231 (b) (2) (A).
’ United State Code, Title 8 Aliens and Nationality. Section 1231 (b) (2) (A).
’ United State Code, Title 8 Aliens and Nationality. Section 1231 (b) (2) (A).

*' United State Code, Title 8 Aliens and Nationality. Section 1231 (b) (2) (A).
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