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ABSTRACT

The purpose of this thesis is to this thesis is to compare a law, a rule, a regulation or
a charter that have been using with the procurement contract for materials and the way to resolve
the dispute in such a procurement contract that have made between the government and the
private sectors for both of Thailand and USA. As a result, we know all about an organization or
a dispute resolution unit in the procurement contract for materials and the way to resolve the
dispute in such a contract for both in the administrative and non-administrative sectors for
Thailand and USA. The Alternative Dispute Resolution that has been using for resolving the
dispute for the USA’s procurement contract comparing with the dispute resolution that arises
before and after the contract signing for both of Thailand and of USA.

Taking the initiative thought of the Board of Contract Appeal (BCA), and the
Comptroller General (GAO) regarding the Alternative Dispute Resolution (ADR) in the USA’S
procurement contract for considerations so as to resolve the dispute in the Thailand’s procurement
contract.

Researching various kinds of documents, academic articles, analysis reports and the
thesis of academicians in the public law, an electronic media and the Act on establishment of
Administrative courts and Administrative Court and Administrative Court Procedure B.E. 2542,
the office of the Prime Minister Regulation Governing Procurement B.E. 2535 that has amended
the Administrative Procurement Act B.E. 2539.

Taking the Quality Analysis, the office of the Prime Minister Regulation Governing

procurement B.E. 2535, to compare with the Dispute Resolution in the USA’S procurement



Contract that has enacted as the regulation for the procurement of the Federal Government of
USA.

The identical meaning of the procurement contract for materials that has been made
between government and private sectors for the USA and Thailand is the Administrative Contract
itself. As for that of Thailand, there is a purpose of an intention of the contract mentioning that it
is the Administrative Procurement Contract or the Civil Contract apparently. There are law, rules,
regulations or charters that have imposed on the Procurement Contract that are the similarity for
both of Thailand and of USA. The Administrative Unit of the USA. is doing the Dispute
Resolution that is the contract making unit by an authorized person, the Comptroller Department
and the Board of Contract appeal. The Dispute Resolution for Non-administrative such as the US.
Court for Federal Claims (COFC) which is the special court to receive the claims from the
Federal Government. It is the first court before stepping forward to the supreme court in due
course.

The USA. has induced the Mediation, the Mini-Trials and the Arbitration for Dispute
Resolution for before and after the Procurement are available apparently. It is reasonable to issue
the decree for the Procurement Contract for materials in which the Comptroller General’s
Department is the suitable one to resolve the dispute in the Procurement Contract because of no
benefit concerned to them which is far different from the procurement contractors themselves.

Using the Mediation method for Dispute Resolution for both before and after
Contract Agreement which will not affect to the administrative power eventhough it is the
administrative contract or the civil contract of the administrative sector. If both of the contractors
agreed to use the Arbitration for a Dispute Resolution by stipulating the framework for
determination power for the inoperative claim money under the decree of Arbitration which is
amended and adjusted for the Dispute Resolution for materials. Taking the Dispute Resolution
before and after the contract making of the USA. as the precedence for developing and amending

those of the Thai accordingly.
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*FAR. 1.101 The Federal Acquisition Regulations System is established for the codification and
publication of uniform policies and procedures for acquisition by all executive agencies. The Federal
Acquisition Regulations System consists of the Federal Acquisition Regulation (FAR), which is the primary
document, and agency acquisition regulations that implement or supplement the FAR. The FAR Systems does
not include internal agency guidance of the type described in 1.301 (a) (2).
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*FAR. 1.301 (a) (1) Subject to the authorities in paragraph (c) of this section and other statutory
authority, an agency head may issue or authorize the issuance of agency acquisition regulations that implement
or supplement the FAR and incorporate, together with the FAR, agency policies, procedures, contract clauses,
solicitation provisions, and forms that govern the contracting process or otherwise control the relationship
between the agency, including any of its sub organizations, and contractors or prospective contractors.

°FAR. 1.304 (b) Agency acquisition regulations shall not—

(1) Unnecessarily repeat, paraphrase, or otherwise restate material contained in the FAR or higher-
level agency acquisition regulations ; or

(2) Except as required by law or as provided in Subpart 1.4, conflict or be inconsistent with FAR
content.

"FAR 1.402 Policy Unless precluded by law, executive order, or regulation, deviations from the FAR
may be granted as specified in this subpart when necessary to meet the specific needs and requirements of each
agency.

* FAR 1.403 Individual deviations affect only one contracting action, and, unless 1.405 (e) is
applicable, may be authorized by agency heads or their designees.
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"'31USC § 6303
reflecting a relationship between the United States Government and a State, a local government, or
other recipient when—
(1) the principal purpose of the instrument is to acquire (by purchase, lease, or barter) property or
services for the direct benefit or use of the United States Government; or
(2) the agency decides in a specific instance that the use of a procurement contract is appropriate.

An executive agency shall use a procurement contract as the legal instrument
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“ FAR 2.101 Definitions
“Agency Head” or “head of the agency” means the Secretary, Attorney General, Administrator,
Governor, Chairperson, or other chief official of an executive agency, unless otherwise indicated, including any
deputy or assistant chief official of an executive agency.

" FAR 2. 101“Contracting Officer” means a person with the authority to enter into, administer,
and/or terminate contracts and make related determinations and findings. The term includes certain authorized
representatives of the contracting officer acting within the limits of their authority as delegated by the
contracting officer. “Administrative contracting officer (ACO)” refers to a contracting officer who is settling
terminated contracts. A single contracting officer may be responsible for duties in any or all of these areas.
Reference in this regulation (48 CFR Chapter 1) to

(1) Require that a duty be particular office or activity; or
(2) Restrict in any way a contracting officer in the performance of any duty properly assigned.
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" FAR. 1.602-1 (a) Contracting officer in the performance of any duty properly assigned.

“FAR 1.102-2 (a) (3) When selecting contractors to provide products or perform services, the
Government will use contractors who have a track record of successful past performance or who demonstrate
a current superior ability to perform.

"FAR  1.602-1 (b) No contract shall be entered into unless the contracting officer ensures that all
requirements of law, executive orders, regulations, and all other applicable procedures, including clearances
and approvals, have been met.

" FAR 1.602-3 Ratification of unauthorized commitments.

“(C) Limitations. The authority in subparagraph (b) (2) of this subsection may be exercised only
when.

(1) Supplies or services have been provided to and accepted by he Government, or the Government
otherwise hasobtained or will obtain a benefit resulting from performance of the unauthorized commitment;

(2) The ratifying official has the authority to enter into a contractual commitment:
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(3) The resulting contract would otherwise have been proper if made by an appropriate contracting
officer;

(4) The contracting officer reviewing the unauthorized commitment determines the price to be fair
and reasonable ;

(5) The contracting officer recommends payment and legal counsel concurs in the
recommendation, unless agency procedures expressly do not require such concurrence;

(6) Funds are available and were available at the time the unauthorized commitment was made ;
and

(7) The ratification is in accordance with any other limitations prescribed under agency

procedures.”
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* 5l nunguineaina siia. dudn. wih 32-34.
' FAR 14.408-1General.
(a) The contracting officer shall make a contract award (1) by written or electronic notice,
(2) within the time for acceptance specified in the bid or an extension (see 14.404-1 (d)), and (3) to that
responsible bidder whose bid, conforming to the invitation, will be most advantageous to the Government,
considering only price and the price-related factors (see 14.201-8) included in the invitation. Award shall not
be made until all required approvals have been obtained and the award otherwise conforms with 14.103-2.
(b) If less than three bids have been received, the contracting officer shall examine the situation
to ascertain the reasons for the small number of responses. Award shall be made notwithstanding the limited
number of bids. However, the contracting officer shall initiate, if appropriate, corrective action to increase
competition in future solicitations for the same or similar items, and include a notation of such action in the

records of the invitation for bids.
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* FAR 33.101 “Interested party for t he purpose of filing a protest” means an actual or prospective
offer or whose direct economic interest would be affected by the award of a contract or by the failure to award

a contract.
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* “Protest” means a written objection by an interested party to any of the following:
(1) A solicitation or other request by an agency for offers for a contract for the procurement of
property of services.
(2) The cancellation of the solicitation or other request.
(3) An award or proposed award of the contract.
(4) A termination or cancellation of an award of the contract, if the written objection contains
an allegation that the termination or cancellation is based in whole or in part on improprieties concerning the

award off the contract.
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* FAR 33.103 (b) Prior to submission of an agency protest, all parties shall use their best efforts to
resolve concerns raised by an interested party at the contracting officer level through open and frank

discussions.
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31 Us.C § 3552. Protests by interested parties concerning procurement actions
(a) A protest concerning an alleged violation of a procurement statute or regulation shall be decided

by the Comptroller General if filed in accordance with this subchapter.
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(b)

(1) In the case of an agency tender official who is an interested party under section 3551 (2) (B) of
this title, the official may file a protest in connection with the public-private competition for which the official
is an interested party. At the request of a majority of the employees of the Federal agency who are engaged in
the performance of the activity or function subject to such public-private competition, the official shall file a
protest in connection with such public-private competition unless the official determines that there is no
reasonable basis for the protest.

(2) The determination of an agency tender official under paragraph (1) whether or not to file a
protest is not subject to administrative or judicial review. An agency tender official shall provide written
notification to Congress whenever the official makes a determination under paragraph (1) that there is no

reasonable basis for a protest
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(Temporary Restraining Order) 581 7
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4 CFR. § 21.5 Protest issues not for consideration.

A protest or specific protest allegations may be dismissed any time sufficient information is
obtained by GAO warranting dismissal. Where an entire protest is dismissed, no agency report need be filed,
where specific protest allegations are dismissed, an agency report shall be filed on the remaining allegations.
Among the protest bases that shall be dismissed are the following:

* 5 nunguineaina Siie. udAn. wih 187,
*4 C.F.R. § 21.1 Filing a protest.

(a) An interested party may protest a solicitation or other request by a Federal agency for offers
for a contract for the procurement of property or services; the cancellation of such a solicitation or other
request; an award or proposed award of such a contract; and a termination of such a contract, if the protest

alleges that the termination was based on improprieties in the award of the contract.
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(b) Protests must be in writing and addressed as follows: General Counsel, Government
Accountability Office, 441 G Street, NW., Washington, DC 20548, Attention: Procurement Law Control
Group.

(c) A protest filed with GAO shall:

(1) Include the name, street address, electronic mail address, and telephone and facsimile numbers
of the protester,

(2) Be signed by the protester or its representative,

(3) Identify the agency and the solicitation and/or contract number,

(4) Set forth a detailed statement of the legal and factual grounds of protest including copies of
relevant documents,

(5) Set forth all information establishing that the protester is an interested party for the purpose of
filing a protest,

(6) Set forth all information establishing the timeliness of the protest,

(7) Specifically request a ruling by the Comptroller General of the United States, and

(8) State the form of relief requested.

*31US8.C § 3553. Review of protests; effect on contracts pending decision

(C) in a case determined by the Comptroller General to be suitable for the express option under
section 3554 (a) (2) of this title, within 20 days after the date of the Federal agency’s receipt of that
determination.

74 CFR. § 21.3 Notice of protest, submission of agency report, and time for filing of comments
on repor (a) GAO shall notify the agency by telephone within 1 day after the filing of a protest, and, unless the
protest is dismissed under this part, shall promptly send a written confirmation to the agency and an acknow

ledgment to the protester. The agency shall immediately give notice of the protest to the contractor if award has
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been made or, if no award has been made, to all bidders or offerors who appear to have a substantial prospect
of receiving an award. The agency shall furnish copies of the protest submissions to those parties, except where
disclosure of the information is prohibited by law, with instructions to communicate further directly with GAO.
All parties shall furnish copies of all protest communications to the agency and to other participating parties.
All protest communications shall be sent by means reasonably calculated to effect expeditious delivery.

(b) A agency or intervenor which believes that the protest or specific protest allegations should
be dismissed before submission of an agency report should file a request for dismissal as soon as practicable.

(c) The agency shall file a report on the protest with GAO within 30 days after the telephone notice
of the protest from GAO. The report provided to the parties need not contain documents which the agency has
previously furnished or otherwise made available to the parties in response to the protest. At least 5 days prior
to the filing of the report, in cases in which the protester has filed a request for specific documents, the agency
shall respond to the request for documents in writing. The agency's response shall, at a minimum, identify
whether the requested documents exist, which of the requested documents or portions thereof the agency
intends to produce, which of the requested documents or portions thereof the agency intends to withhold, and
the basis for not producing any of the requested documents or portions thereof. Any objection to the scope of
the agency's proposed disclosure or nondisclosure of documents must be filed with GAO and the other parties
within 2 days of receipt of this list.

(d) The report shall include the contracting officer's statement of the relevant facts, including a
best estimate of the contract value, a memorandum of law, and a list and a copy of all relevant documents, or
portions of documents, not previously produced, including, as appropriate: the protest; the bid or proposal
submitted by the protester; the bid or proposal of the firm which is being considered for award, or whose bid or
proposal is being protested; all evaluation documents; the solicitation, including the specifications; the abstract
of bids or offers; and any other relevant documents. In appropriate cases, a party may request that another party
produce relevant documents, or portions of documents, that are not in the agency's possession.
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‘128 U.S.C. § 1491 (b)
(1) Both the United States Court of Federal Claims and the district courts of the United States
shall have jurisdiction to render judgement on an action by an interested party objecting to a solicitation by a
Federal agency for bids or proposals for a proposed contract or to a proposed award or the award of the contact
or any alleged violation of statute or regulation in connection with a procurement or a proposed procurement.
Both the United States Court of Federal Claims and the district courts of the United States shall have jurisdic-

tion to entertain such an action without regard to whether suit is in situated before or after award.
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41 US.C § 607. Agency boards of contract appeals

(a) Establishment; consultation; Tennessee Valley Authority

(b) Appointment of members; chairman; compensation

(1) The members of the Armed Services Board of Contract Appeals shall be selected and appointed
to serve in the same manner as administrative law judges appointed pursuant to section 3105 of title 5, with an
additional requirement that such members shall have had not fewer than five years’ experience in public
contract law. Full-time members of such Board serving as such on the effective date of this chapter shall be
considered qualified. The chairman and vice chairman of such Board shall be designated by the Secretary of
Defense from members so appointed. Compensation for the chairman, the vice chairman, and all other members
of such Board shall be determined under section 5372a of title 5.

(g) Review

(1) The decision of an agency board of contract appeals shall be final, except that—

(A) A contractor may appeal such a decision to the United States Court of Appeals for the Federal

Circuit within one hundred twenty days after the date of receipt of a copy of such decision. or
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(B) the agency head, if he determines that an appeal should be taken, and with the prior approval of
the Attorney General, transmits the decision of the board of contract appeals to the Court of Appeals for the
Federal Circuit for judicial review under section 1295 of title 28, within one hundred and twenty days from the
date of the agency’s receipt of a copy of the board’s decision.

(2) Notwithstanding the provisions of paragraph (1), the decision of the board of contract appeals of
the Tennessee Valley Authority shall be final, except that—

(A) a contractor may appeal such a decision to a United States district court pursuant to the
provisions of section 1337 of title 28, within one hundred twenty days after the date of receipt of a copy of
such decision, or

(B) The Tennessee Valley Authority may appeal the decision to a United States district court
pursuant to the provisions of section 1337 of title 28, within one hundred twenty days after the date of the
decision in any case.

“ 41U.S.C§607 Agency boards of contract appeals
(f) Accelerated appeal disposition
The rules of each agency board shall include a procedure for the accelerated disposition of any

appeal from a decision of a contracting officer where the amount in dispute is $100.000 or less. The accelerated
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procedure shall be applicable at the sole election of only the contractor. Appeals under the accelerated
procedure shall be resolved, whenever possible, within one hundred and eighty days from the date the

contractor elects to utilize such procedure.
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“41US.C. § 609. Judicial review of board decisions

(a) Actions in United States Court of Federal Claims; district court actions; time for filing

(1) Except as provided in paragraph (2), and in lieu of appealing the decision of the contracting
officer under section 605 of this title to an agency board, a contractor may bring an action directly on the claim
in the United States Court of Federal Claims, notwithstanding any contract provision, regulation, or rule of law
to the contrary.

(2) In the case of an action against the Tennessee Valley Authority, the contractor may only bring
an action directly on the claim in a United States district court pursuant to section 1337 of title 28,
notwithstanding any contract provision, regulation, or rule of law to the contrary.

(3) Any action under paragraph (1) or (2) shall be filed within twelve months from the date of the
receipt by the contractor of the decision of the contracting officer concerning the claim, and shall proceed de

novo in accordance with the rules of the appropriate court.
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*5USC § 575. Authorization of arbitration

(a) (1) Arbitration may be used as an alternative means of dispute resolution whenever all parties
consent. Consent may be obtained either before or after an issue in controversy has arisen. A party may agree to

(A) submit only certain issues in controversy to arbitration; or

(B) arbitration on the condition that the award must be within a range of possible outcomes.

(2) The arbitration agreement that sets forth the subject matter submitted to the arbitrator shall be
in writing. Each such arbitration agreement shall specify a maximum award that may be issued by the arbitrator
and may specify other conditions limiting the range of possible outcomes.

(3) An agency may not require any person to consent to arbitration as a condition of entering into

a contract or obtaining a benefit.
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(b) An officer or employee of an agency shall not offer to use arbitration for the resolution of
issues in controversy unless such officer or employee—

(1) would otherwise have authority to enter into a settlement concerning the matter; or

(2) is otherwise specifically authorized by the agency to consent to the use of arbitration.

(c) Prior to using binding arbitration under this subchapter, the head of an agency, in consultation
with the Attorney General and after taking into account the factors in section 572 (b), shall issue guidance on
the appropriate use of binding arbitration and when an officer or employee of the agency has authority to settle
an issue in controversy through binding arbitration.
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*FAR 33.214(f)

(1) A solicitation shall not require arbitration as a condition of award, unless arbitration is
otherwise required by law. Contracting officers should have flexibility to select the appropriate ADR
procedure to resolve the issues in controversy as they arise.

(2) An agreement to use arbitration shall be in writing and shall specify a maximum award that
may be issued by the arbitrator, as well as any other conditions limiting the range of possible outcomes.

(g) Binding arbitration, as an ADR procedure, may be agreed to only as specified in agency
guidelines. Such guidelines shall provide advice on the appropriate use of binding arbitration and when an
agency has authority to settle an issue in controversy through binding arbitration.

® ysEmnlSawinguuesina $1ia. @Ay, Wi 208.

Created with

M nitro™® professional



78

Sondoenaneanss (COFC) vausumsaias v Ifiinszuiumssziudonmnmmadonuuy

~ (= o 9 ~a £ Y] 1 o A F2 9y A
“Vl]’liJiJNﬁ@ﬂWUNﬂ%iuﬂimﬂmuWﬁﬁJ “]J’\‘]ﬂﬁ%ﬂ’)llmiﬂ\‘]ﬂaTJ’@’HZJT?E]@Huuﬂ”lﬁulﬂiﬂﬂ@WWWﬂ‘kﬂ

A 19 1YA A = A A g v Y A A d? (K%
ﬂvluﬁl‘ﬁﬁdﬂwzﬂ'ﬁﬂnﬂﬂ ﬁiﬂuﬂﬂaﬂlﬂuﬂa’]\‘] NITVIUNTISIUVINNINNNLADNUUDYN UMY

[ 1 =~

™ a Y Y Yo ¥ & ' Ao v v
ﬁ'l]ﬂﬁﬁlfﬂ LAZAIMUYIHIDNUDUITHUINGTY !Laglﬂﬁlﬁn\? “]5\11’“ﬂﬂﬂiﬂl1Nﬁ1u1ﬁﬂﬁﬂaﬂﬂu1ﬂ ANTU

a9 U

e

3 { a 1 a @ 1
AAU1T0NILENETAIVONWINYDIAUADAMLNTUNITNIITUIGNTIN Y IM50A0A1A |4

LU

~ 9 Y Ao 1 o v 9 a A Js6 1
vunsadminsgeg linszuaumssziudonmmmadaonun 14
~ 3 A g a o w A ' A s Ay 1 Y ' ~
nsdiszaunduilymiianudnguieorsnsenudoyanarioosans aluladlugnsailu
o A A

v 9 A A aa 9 Y o & A A v | o w
NITUIUNITISIUUVDNNIN ‘Vii'ﬁ]ﬂ'li')ui]ﬂEJ‘VIG]'ENﬂ'li"’l]ﬁ]ﬁﬁqTJ@ulﬂu'ﬂqﬂ‘ﬁiﬂﬂaﬂymglﬂuﬂWﬁﬂ
A 9 g (% v 9 Aa A ' 1 Y a Y Y
maimﬂummagm ﬂigﬂ']uﬂ'lﬁﬁgﬂUGUGW‘W'WI'VI'NLa@ﬂllNﬁ?ﬂJTiﬂﬂﬂiﬂlﬂﬂﬂiiﬂﬂﬂTuqﬂ
A 3| <] A o 3 A v o v Y a A ]
Wﬁﬂiulﬂu‘ﬂﬁ&ﬂu‘ﬂi@ﬂiy_ﬂ?uumEJ'Jﬂ‘]JSﬁ‘L!IfJ‘U'IfJ ﬂi%ﬂ'ﬂ!fﬂﬁig\‘lﬂ"’uBWWTW%WQLaﬂﬂ]lNﬁTNWiﬂ
o A2 =2 A yy A o I Ay Y Aoy ]
ﬂTVi‘llﬂLL‘L!'JHIfJU'IEJ‘VIENﬂﬂiFhflﬂﬂﬂi@\?flﬂﬂﬂllﬂ maummmtﬂummwumig@lmm"hm

o aa o A [ ' 9 Y Y s A '
@11415]1“ﬂ153u%ﬂﬂliﬂﬂﬂﬂﬂaT'Jiﬂﬁ@ﬂﬂa@ﬂﬂﬂﬁﬂ1uﬂ1§ﬂ!ﬂlﬂaﬂu1ﬂﬂgﬂa@ﬂ

5 U.S.C§ 572. General authority
(b) An agency shall consider not using a dispute resolution proceeding if—
(1) a definitive or authoritative resolution of the matter is required for precedential value, and such

a proceeding is not likely to be accepted generally as an authoritative precedent;
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