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ABSTRACT

The objectives of this thesis is to study cases involving “the Role of the Public
Prosecutor on the Case with the State Official as Defendant” Regarding on being an official in the
post of a Public Prosecutor many conduct wrongfully exercises or does not exercise any of his
functions to the injury of any person or the State, an official, therefore, being proceeded under
section 157.

Recently, the principle of criminal proceedings by the State has been applied as core
principle in Thailand Under this principle, the public prosecutor exercises his function on behalf
of the State by being main actor in criminal proceedings through taking three major
responsibilities. Firstly, the public prosecutor shall exercise his function in order to deliver justice
to any persons. Secondly, it is also important to remain and to protect interests of the State.
Finally, one of his duties is to response for protecting the public as well.

According to section 157 stated in the Penal Code, which is one of the offences of

Malfeasance in Office, it contains the offense that has main reason from injury of
persons caused by power exercising of the official. Therefore, the offense under this section has
been deemed as the serious criminal offenses. In such this offense, the prosecutor plays important
role to drive the mechanism of in order to be investigated effectively.

It is obvious that application of State mechanism has failed to provide justice due to
the wrongdoers have been protected under help and support from influential person. As a result of
this, the Organic Act on Counter Corruption, B.E. 2540 (A.D. 1999) and the Organic Act on
Criminal Procedures for Persons Holding Political Positions B.E. 2542 (A.D. 1999) were written.

These two Organic Acts were regulated to provide criminal procedures applied specifically to



persons who hold political positions and other state officials. The procedures stated in these
Organ Acts can be undertaken by the full power of the Prosecutor — General “...for submission
the motion to the Court having competence to try and adjudicate the case...” Moreover, provided
that the opinions between the Prosecutor — General and the National Counter Corruption
Commission (NCC) are disagreed, the aforementioned act also provided power to the General -
Prosecutor to “initiate the prosecution [...] or appoint the attorney to institute prosecute on its
behalf”

However, according to the principle stated in the Act on the Office of Prosecutor and
the Public Prosecutors B.E. 2553 and the Regulation of the Office of the General Prosecutor on
Criminal Procedures of the Public Prosecutors B.E. 2547 that the Public Prosecutors is able to
exercise his discretion making decision to plead for only the state officials who are tried by
persons, but not for the case that the stated officials are tried by the Public Prosecutors.
Consequently, the controversial topic has come to whether the Public Prosecutor has power to
plead for the state officials as the defendants in the case tried by the Public Prosecutors.

In the aspect of applying discretion by the Public Prosecutor, objectivity and freedom
are considered as the main elements required in proceeding. In the other words, the discretion
must be conducted by focusing on the acts of the state officials, in the light of whether the acts
shall be considered as wrongful acts. If the acts shall be found as guilty, the Public Prosecutor
shall not be able to plead. Otherwise, it is deemed as the unjust proceeding under the Regulation
of the Office of the General Prosecutor, B.E. 2547, section 11 stating that

“... The discretion to plead in criminal proceedings for state agents, state officials or
persons shall be applied mainly to protect interests of State, protect any person who exercises his
duty or undertakes any task following legally order with good faith and consideration of justice of
the counterpart, yet shall not be oppose to any procedures undertaken by the Prosecutor”

Therefore, controversial issue cited in the earlier paragraph does not appear in the
general criminal proceedings due to the Public Prosecutor himself has proper power to apply his
discretion to plead. Yet, the case under power of the NCC, which must be proceeded under the
principle regulated in the Organic Act on Counter Corruption, B.E. 2540 (A.D. 1999) and the
Organic Act on Criminal Procedures for Persons Holding Political Positions B.E. 2542 (A.D.

1999), the NCC have capability to exercise power to initiate the case provided that any



disagreement with the General — Prosecutor appears. Therefore, critiques and controversy related
to whether it is reasonable for the Public Prosecutor to plead for the defendant in the case between
the General — Prosecutor and the State agent who is responsible for protecting the State including
the NCC has been raised.

According to the Case appeared in this thesis which is in the proceeding under the
jurisdiction of the Supreme Court in the Criminal Division of the Holders of the Political
Positions owing to there have Case of the State. As a result of this, although there is none of
regulations prohibits the Public Prosecutor due to the Case is also known as the Case that State
against State.

Furthermore, the objectivity and the neutrality, in the light of freedom of proceedings,
the Public Prosecutor may be doubted. The unreliable can be explained under the reason that, in
practice, the prosecutor has been already known content in the case expressions of the State agent
before. This advantage has been consider as contrast to responsibility of the Public Prosecutor to
provide justice and protect interests of the State by exercise his power through freedom of
proceedings in order to remain reliability and retain faith from people. Therefore, the Office of

the Prosecutor shall cooperate with other provide justice effectively.
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