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ABSTRACT

The understanding in Thai context relating to an administrative contract is not in the
similar direction owing to the lack of the legislation on the administrative contract.

Prior to the enactment of the Administrative Court and Administrative Procedural
Law Act B.E. 2542 (ACAP), it is generally accepted that Thai legal principles on the admi-
nistrative contract are determinative. As far as the supreme court’s judgments on such a contract
are concerned, it can be seen that the court of justice strictly exercised its jurisdiction on that
definition by pursuant to the laws on contract under the Civil and Commercial Code.

However, after the enactment of ACAP, the administrative contract has been divided
into two main categories; namely, the contracts to legislation and circumstances. The first main
element of the legislative contract is that a party of the contract must be an administrative body or
the individual acting for that body. The second condition concerns the contract content which
determines merely 4 types of administrative contract, including contracts on 1) concession, 2)
providing public services, 3) providing public utility, and, 4) the concession of the natural
resources. On the other hand, the administrative contract arising from the circumstances consists
of 3 elements determined by the special resolution of the supreme administrative court. Like that
of the legislative contract, the first element is that a party must be an administrative body or the
individual assigned by that body. However, the second most factor focusing upon the contract
objective; thus, the administrative contract must be aimed to conduct or cooperate to conduct
public services. Finally, the ultimate condition is constituted from the principle in the contract
which must illustrate that the state bears its privilege under the contractual obligation. Regarding

judgments and orders handed down by the supreme administrative court and decisions of the



Commission on Jurisdiction of Courts, it shows that the trend of the meaning of the admi-
nistrative contract are interpreted widely and flexibly; the necessity to provide public services is a
major grounds supporting that idea. The broad and variable interpretation causes in uncertain
decision — making involved.

With respect to the power of attorney authorized the agency in the different ministry,
it is a case of a Memoranda on the power of attorney under the section 29 of the Air Tran-
sportation Act B.E. 2497 agreed between the Ministry of Transportation and Ministry of Defense.
Such a Memoranda is considered as an administrative contract because it established the public
juristic relation between both parties and it gave rise to the other public agency to control the
public service.

It is of the opinion that an administrative contract should be a contract in consistent
with the principle of public laws. The administrative contract should be defined as “an agreement
in the light of public law which, at least, one party must be an administrative gency or an
individual appointed by the administrative agency. The agreement must oblige a party to grant or
participate in public services. Moreover,it should also include an agreement enforced by the
public law which both parties are administrative entities and assigned its authority to another so

as to control and supply the public services.
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