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ABSTRACT

In the past when an official authority committed tort, whether to a state organization
or a third person, the authority’s tort liability had to be under the criteria in pursuant to the Civil
and Commercial Code, Tort Title, however, the application of criteria according to the Civil and
Commercial Code had caused inequity to the authority because the authority must always be
specifically liable for it in spite of it was the tort or violation due to his duty or function
performance. In order to solve such problem, the Act on Authority’s Tort Liability B.E. 2539 has
been enacted to protect authority in performing his duty whereby the authority has to be liable for
the tort in performing his specific function only when he willfully commits it or does it with
wanton negligence but if it is not the tort in duty performance, that authority shall personally be
liable according to the Civil and Commercial Code.

For cases the authorities committed torts to state organizations, most of them are
dishonest or corrupt cases to official functions. The problematic issue is whether the tort is
committed to the duty performance or not because it effects differently in legal view points. At
present, the lawyers’opinion can be divided in two groups, one from the Council of State’s
opinion and some supporters who see that the authority’s dishonesty is not the tort to the duty
performance while the Administrative Court and the Inter-courts Umpire Commission see that
the authority’s dishonesty is the tort due to the legally power exercise that is deemed the tort in
duty performance by itself.

After the Administrative Court and the Inter-courts Umpire Commission have
decided such judgment in that way, it has caused many problems to the state organizations as

follows :



1. When it is deemed the authority’s dishonesty is the tort to the duty performance
the dishonest authority can therefore gain immunity according to the Authority’s Tort Liability
Act B.E. 2539 that is contrary against the legal intent or objectives.

2. It restricts the injured person’s right to sue the case because, before such judgment
occurred, the state organization could institute the case to the justice court as the owner of the
property and could pursue its things recovery in pursuant to Civil and Commercial Code, Section
1336 or in other cases .

3. It causes obstacle or impediment to proceed operation in order to get compen-
sation for damage arisen from usage of the administrative sanction.

From such problems, this thesis is focusing on studying and analysis of various
problem in order to find the guideline to remedy and improve the laws to more conciseness that
enables the relating organizations to diagnose and construe the provisions correctly that is
satisfied with the legal intent or objectives.

From the study, it is found that in most foreign countries is aimed to protect the
operating authorities from personal liability when he has taken any action within the scope of his
authority with honesty for the benefit of public service. But if he has done it for his own benefit,
to response his own desire, requirement or his revenge or vengeance, unforgivable negligence,
wanton blundering, severe offense arisen from fraud or offense arisen from an official’s
mischievous intention shall be deemed the action non-relating with the duty performance which
that official shall personally be liable. From studying on the Authority’s Tort Liability Act. B. E.
2539, it is found that this Act has intent or the objective to protect only the operating authority
who performs duty with honesty. However the authority’s cheating or corruption with dishonesty
should not be deemed the dishonesty to the official duty or the tort against the duty performance
because it does not satisfy the legal intent or objective.

Hence, in order to solve this problem on unclearness in this issue, this thesis therefore
propose the recommendation that the definition of “duty performance “should be determined in
the Authority’s Tort Liability Act B.E. 2539 concisely that the duty performance means the
authority’s operation within the legally authority scope with honesty for the benefit of public
service provision only so that it will not originate the problem how to construe the provision

dissatisfying the legal intent or objective any more.
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