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ABSTRACT

This thesis has the purpose to study and compare cases of breaching of contracts and
tort. The laws regarding breaching of contracts and tort are the law determining the civil
liabilities and deriving from provisions of laws, juristic acts and juristic causes. Contracts are
emphasized as a juristic act; contracts are agreements between individuals in acting or suspending
of any act; both parties are entitled to the right and duties towards each other. Tort is a kind of
sources of debt but it is not caused by any agreement of both parties; so it is called “juristic
cause”. The duties in fort are determined by law in the preliminary step. However, regarding the
duties in accordance with the agreement, both parties determine such duties. Laws of both
compensation and remedy of damage that are determined are different. In case of an agreement,
there is determination of liability in accordance with the Civil and Commercial Code, Section 222
and in case of tort, there is determination of liability in accordance with the Civil and Commercial
Code, Section 438, therefore, there is necessity to study about the use of right of claim and
determination of damages to create more clarity and suitability.

The result of the study found that cases of breaching of any contract ad tort are
different, in theory of relations between cause and result. In cases of breaching of any contract,
the courts of law shall use the provisions of the contract for consideration, the parties will receive
only normal damages and damages caused by special behaviors; both parties have to be liable
when both parties can forecast in advance only; breaching of any contract is different from the
case of tort which both parties have to be liable if the damage is that which is caused by the
offender’s action. There is no need to consider whether it can be forecast or not. In the
determination of damages, the injured person shall have committed offence. The injured person

shall share in average for damage with the liability of the debtor or the person committing tort, so



there is suitability and determination of damages in type of penalty and damages towards life and
mind. There is no provision of law to support both cases; this causes the case that damages really
occurred are not compensated suitably. Foreign laws determine clear guidelines that for cases of
damages in type of penalty and damages towards life and mind, such damages should be
compensated, in the case that damages are really occurred.

Form the above, the author has the opinion that there should be determination of
guidelines for making relations between causes and results to be clear and there should be more
appropriate scope of liability; there should be determination of guidelines for compensating
damages in case an injured person commits offence in contracts and tort correctly and clearly in
accordance with principles of law under the proportion of liabilities between an injured person
and an offender. There should also be addition of provisions in the Civil and Commercial Code
on determination of damages in penalty and damages towards life and mind to have conformity
and suitability for the economic and social changes in the current time and future; the injured

person shall be remedied and compensated for damages correctly and more fairly.
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