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ABSTRACT

This thesis is the study of the problems in exercising of state official’s discretion
prohibiting the disclosure of official information specific to the disclosure thereof will result in
the decline in the efficiency of law enforcement or failure to achieve its objectives in Section 15
(2) and information which is an opinion or advice given within the State agency with regard to the
performance of any act in Section 15 (3) of the Official Information Act, B.E. 2540 by the
comparative study of the exercising of state official’s discretion in the United States of America,
France and Canada in order to seek the proper procedure to use as the principles in exercising of
state official’s discretion prohibiting the disclosure of official information.

The study of the problems in exercising of state official’s discretion prohibiting the
disclosure of official information under Section 15 (2) and Section 15 (3) of the Official
Information Act, B.E. 2540 is made by using the method of research study in documents from
textbooks, articles, the decisions of Official Information Board, the judgment or order of
Administrative Court in order to specify the appropriate principles for the state official in
exercising its discretion prohibiting disclo sure of information.

The problems occurred from the exercising of state official’s discretion prohibiting
the disclosure of the official information pertaining to Section 15 (2) and Section 15 (3) of
Official Information Act, B.E. 2540 which is not in accordance with the objective of such law,
though the Official Information Board has already made the decisions and created the principle of
law for the state agency to disclose such information, has caused the problem to the people’s right
to get access to information.. It is discovered that in providing the principles in exercising of state

official’s discretion prohibiting official information under Section 15 (2) and (3) of Official



Information Act, B.E. 2540 which leads to the amendment of the law would make the people’s
right to know achieve the objective of this law.

To study such problems, the author has the suggestions, from the exercising of state
official’s discretion which is not in accordance with the objective of this law although the Official
Information Board has already made a number of decisions but the state official is still exercising
its discretion contrary to the decisions; not to disclose information, that the Official Information
Board should summarize the principles in the disclosure of official information according to the
decision of the Official Information Board for state official to use as guidelines in the information
disclosure and promote for the change of state official’s attitude toward the non-disclosure of
information because being afraid of that the disclosure will be inspected or that he will be accused
of being guilty to disclose the information that the official puts the burden to the Official
Information Board. Moreover, the state official has the discretion prohibiting the disclosure of
information in certain types of information which are the opinion or advice given within the State
agency. But the opinion or the academic suggestion, factual report or information used to make
such internal opinion or advice, the state official is prohibited to exercise its discretion not to
disclose the information, there must be the disclosure of information, which the state off+icial has
never classify whether such information is the academic report or factual report or the information
used to make such internal opinion or advice. Therefore, there shall be the classification of such

information.
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“ RS. 1985, ¢. A-1, 5.2 (1) The purpose of this Act is to extend the present laws of Canada to provide
aright of access to information in records under the control of a government institution in accordance with the
principles that government information should be available to the public, that necessary exceptions to the right
of access should be limited and specific and that decisions on the disclosure of government information should
be reviewed independently of government

“RS. 1985, c. A-1, s.4 (1) Subject to this Act, but notwithstanding any other Act of Parliament,
every person who is

(a) a Canadian citizen, or

(b) a permanent resident within the meaning of subsection 2(1) of the Immigration and Refugee
Protection Act,
has a right to and shall, on request, be given access to any record under the control of a government institution.

“ R.S. 1985 , €. A-1, 5.4 (2) The Govenor in Council may, by order, extend the right to be given
access to records under subsection (1) to include persons not referred to in that subsection and may set such
conditions as the Govenor in Council deems appropriate.

% R.S. 19835, c. A-1, .13 (3) The expression "aboriginal government" in paragraph(1)(e) means

(a) Nisga'a Government, as defined in the Nisga'a Final Agreement given effect by the Nisga'a
Final Agreement Act;

(b) the council, as defined in the Westbank First Nation Self-Government Agreement given effect
by the Westbank First Nation Self-Government Act; or

(c) the Tlicho Government, as defined in section 2 of the Tlicho Land Claims and Self-Government

Act;. or
(d) the Nunatsiavut Government, as defined in section 2 of the Labrador Inuit Land Claims

Agreement Act. R.S. 1985, c. A-1,5.13; 2000, c.7, 5.21; 2004, c.17, 5.16; 2005, c.1, 5.97; 2005, c.2, 5.22.



43

1 < o ¥ ' = v = v o '
pgnlsna Wanihvesnirenuinseuasesteyaontamedeyaninainlu
(M- 5" 18 winureauainan lddeyadenanieudreanudusonfilamenio 1a

INELNT ADETIT UBULAD "

E4
A o

A Y A ' o 9 aa 1Ay INIYNY 1
Llf]ﬂi]"lﬂuleWJ@NﬁﬂﬁuﬁﬂﬂTum@ﬂﬁﬂ@ﬁﬂﬂfﬂawui]eluﬂTi]lllL‘]JﬂLWfJﬂllﬂ llﬂllﬂ

G Q

A < A o

o o Jd o { o o A A
(1) ?MUSUINIDANUNU ﬁ?@ﬂaq‘iﬂ‘ﬁmm ‘Vlumﬂslgfl@mﬁmﬂ‘umimmuﬂ%m’i

o A o . £ = Y A 1 Y a
VBIIFUIANAN WIVIFUIANUMNG (Province) ‘ﬂf\ilﬁﬂlﬁu]lﬂ'ﬂﬁ']ﬂlﬂﬂlﬂﬂ i’)ﬁ]ﬂ'ﬂiﬁlﬂﬂﬂ?'ﬂl

= 1 o A A [ 1 Y71
Lﬁﬂﬁ?ﬂ@ﬂﬂTiﬂTLHHﬂ‘ﬂﬂTiﬂﬂﬂﬂTJUlﬂ

“ RS. 1985, c. A-1, s.13 (1) Subject to subsection (2), the head of a government institution shall

refuse to disclose any record requested under this Act that contains information that was obtained in confidence
from

(a) the government of a foreign state or an institution thereof;

(b) an international organization of states or an institution thereof;,

(c) the government of a province or an institution thereof;

(d) a municipal or regional government established by or pursuant to an Act of the legislature of a
province or an institution of such a government; or,

(e) an aboriginal government.
" R.S. 1985, c. A-1, 5.13 (2) The head of a government institution may disclose any record requested
under this Act that contains information described in subsection (1) if the government, organization or
institution from which the information was obtained

(a) consents to the disclosure; or,

(b) makes the information public.
T RS. 1985,c. A-1, s.14 The head of a government institution may refuse to disclose any record
requested under this Act that contains information the disclosure of which could reasonably be expected to be
injurious to the conduct by the Government of Canada of federal-provincial affairs, including, without
restricting the generality of the foregoing, any such information

(a) on federal-provincial consultations or deliberations; or

(b) on strategy or tactics adopted or to be adopted by the Government of Canada relating to the

conduct of federal-provincial affairs.
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(2) YoyaMnernuanulunslasaievelszma’”

7 RS. 1985, c. A-1, s.15 (1) The head of a government institution may refuse to disclose any record
requested under this Act that contains information the disclosure of which could reasonably be expected to be
injurious to the conduct of international affairs, the defence of Canada or any state allied or associated with
Canada or the detection, prevention or suppression of subversive or hostile activities, including, without
restricting the generality of the foregoing, any such information.

(a) relating to military tactics or strategy, or relating to military exercises or operations undertaken
in preparation for hostilities or in connection with the detection, prevention or suppression of subversive or
hostile activities;

(b) relating to the quantity, characteristics, capabilities or deployment of weapons or other defence
equipment or of anything being designed, developed, produced or considered for use as weapons or other
defence equipment;

(c) relating to the characteristics, capabilities, performance, potential, deployment, functions or role
of any defence establishment, of any military force, unit or personnel or of any organization or person
responsible for the detection, prevention or suppression of subversive or hostile activities;

(d) obtained or prepared for the purpose of intelligence relating to

(i) the defence of Canada or any state allied or associated with Canada, or

(ii) the detection, prevention or suppression of subversive or hostile activities;

(e) obtained or prepared for the purpose of intelligence respecting foreign states, international
organizations of states or citizens of foreign states used by the Government of Canada in the process of
deliberation and consultation or in the conduct of international affairs;

(f) on methods of, and scientific or technical equipment for, collecting, assessing or handling
information referred to in paragraph (d) or (e) or on sources of such information;

(g) on the positions adopted or to be adopted by the Government of Canada, governments of
foreign states or international organizations of states for the purpose of present or future international
negotiations;

(h) that constitutes diplomatic correspondence exchanged with foreign states or international
organizations of states or official correspondence exchanged with Canadian diplomatic missions or consular
posts abroad; or

(i) relating to the communications or cryptographic systems of Canada or foreign states used (i) for
the conduct of international affairs,

(ii) for the defence of Canada or any state allied or associated with Canada, or

(iii) in relation to the detection, prevention or suppression of subversive or hostile activities.
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7 R.S. 1985, ¢. A-1, 5.16 (1) The head of a government institution may refuse to disclose any record
requested under this Act that contains

(a) information obtained or prepared by any government institution, or part of any government
institution, that is an investigative body specified in the regulations in the course of lawful investigations
pertaining to

(i) the detection, prevention or suppression of crime,

(ii) the enforcement of any law of Canada or a province, or

(iii) activities suspected of constituting threats to the security of Canada within the meaning of the
Canadian Security Intelligence Service Act,

if the record came into existence less than twenty years prior to the request;

(b) information relating to investigative techniques or plans for specific lawful investigations;

(c¢) information the disclosure of which could reasonably be expected to be injurious to the
enforcement of any law of Canada or a province or the conduct of lawful investigations, including, without
restriction the generality of the foregoing, any such information

(1) relating to the existence or nature of a particular investigation,

(ii) that would reveal the identity of a confidential source of information, or

(iii) that was obtained or prepared in the course of an investigation; or

(d) information the disclosure of which could reasonably be expected to be injurious to the security
of penal institutions.

(2) The head of a government institution may refuse to disclose any record requested under this Act
that contains information that could reasonably be expected to facilitate the commission of an offence,
including, without restricting the generality of the foregoing, any such information

(a) on criminal methods or techniques;

(b) that is technical information relating to weapons or potential weapons; or

(c) on the vulnerability of particular buildings or other structures or systems, including computer or
communication systems, or methods employed to protect such buildings or other structures or systems

(3) The head of a government institution shall refuse to disclose any record requested under this Act
that contains information that was obtained or prepared by the Royal Canadian Mounted Police while
performing policing services for a province or municipality pursuant to an arrangement made under section 20
of the Royal Canadian Mounted Police Act, where the Government of Canada has, on the request of the

province or municipality agreed not to disclose such information



46

A A

4) toyanilellameernilusunsiodoyana’

(5) Yoyaidluanudumams nieanudumagsne®

(6) Yoyadiuyana

(7) Yoyavesyanaiiain

®) amdiunsemsldqannoveud i

(9) Foyafineatumsnsndoy nSesvazidenug Midedamendretsily

ﬂﬁ@]i]i]ﬁf’)‘llﬁﬂ“l/\lﬁiﬂllﬁm

™ RS. 1985, c. A-1, s.17 The head of a government institution may refuse to disclose any record
requested under this Act that contains information the disclosure of which could reasonably be expected to
threaten the safety of individuals.

" R.S. 1985, c. A-1, 5.17 The head of a government institution may refuse to disclose any record
requested under this Act that contains information the disclosure of which could reasonably be expected to
threaten the safety of individuals.

" RS. 1985, ¢. A-1,8.21 (1) The head of a government institution may refuse to disclose any record
requested under this Act that contains

(a) advice or recommendations developed by or for a government institution or a minister of the
Crown,
(b) an account of consultations or deliberations involving officers or employees of a government
institution, a minister of the Crown or the staff of a minister of the Crown,
(c) positions or plans developed for the purpose of negotiations carried on or to be carried on by or
on behalf of the Government of Canada and considerations relating thereto, or
(d) plans relating to the management of personnel or the administration of a government institution
that have not yet been put into operation,
if the record came into existence less than twenty years prior to the request.
(2) Subsection (1) does not apply in respect of a record that contains
(a) an account of, or a statement of reasons for, a decision that is made in the exercise of a
discretionary power or an adjudicative function and that affects the rights of a person; or
(b) a report prepared by a consultant or an adviser who was not, at the time the report was
prepared, an officer or employee of a government institution or a member of the staff of a minister of the
Crown.

" RS. 1985, c. A-1, .22 The head of a government institution may refuse to disclose any record
requested under this Act that contains information relating to testing or auditing procedures or techniques or
details of specific tests to be given or audits to be conducted if the disclosure would prejudice the use or results

of particular tests or audits.
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"RS. 1985, c. A-1, 5.23 The head of a government institution may refuse to disclose any record
requested under this Act that contains information that is subject to solicitor-client privilege.

”RS. 1985, c. A-1, s. 24. (1) The head of a government institution shall refuse to disclose any record
requested under this Act that contains information the disclosure of which is restricted by or pursuant to any
provision set out in Schedule IT

(2) Such committee as may be designated or established under section 75 shall review every
provision set out in Schedule II and shall, not later than July 1, 1986 or, if Parliament is not then sitting, on any
of the first fifteen days next thereafter that Parliament is sitting, cause a report to be laid before Parliament on

whether and to what extent the provisions are necessary
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