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ABSTRACT

The law stated on the child adopted has existed in Thailand since from the past by it
has only the ordinary adopted child which mean the rights and duties in the relationship between
the child and his or her parents still not clear cut from their own family. Since in the past, person
who adopted the child will adopted the child from the group of their relative and the person who
adopted will have only the power to control. The law measure on the adopted child existing today
is not appropriate and unresponsive to the need of people who want to adopt the child.

In the present, external people turn to ask more to adopt the child by not limit that the
child should be their relative and it made the person who adopted the child does not want their
mother to involve with the child anymore. In case of the foreigner that wants to adopt Thais
child, most of them want the child to cut off from their old family but since Thailand still not
have the lawful child adoption or the adopted of child that entirely cut off from their old family.

This thesis then will present the way to solve the child adopted law and propose the
completely child adopted law measure as an optional to establish as a special law and to response

the need of those Thais and foreigners who want to adopt the child.
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TITLE VIII OF ADOPTION (Act n® 66-500 of 11 July 1966)

CHAPTER I - OF PLENARY ADOPTION

Section I — Of the Requisites for Plenary Adoption

Art. 343 (Act n° 96-604 of 5 July 1996) Adoption may be petitioned by two
spouses not judicially separated , married for more than two years or who are both older than
twenty-eight years.

Art. 343-1 Adoption may be also petitioned by a person over "twenty-eight years
of age" (Act n° 96-604 of 5 July 1996). Where the adopter is married and not judicially
separated, his or her spouse's consent is required unless this spouse is unable to express his or
her intention.

Art. 343-2 (Act n® 76-1179 of 22 Dec. 1976) The requirement as to age provided
for in the preceding Article is not imposed in the case of adoption of the spouse's child.

Art. 344 The adopters must be fifteen years older than the children whom they
propose to adopt. Where the latter are their spouse's children the required difference of age is
only ten years.

(Act n° 76-1179 of 22 Dec. 1976) The court may, however, if there are good
reasons, make an adoption order where the difference in ages is smaller than that provided for
by the preceding paragraph.

Art. 345 Adoption is allowed only in favour of children under fifteen, who have
been received in the home of the adopter or adopters for at least six months.

Where however the child is older than fifteen and has been received before having
reached that age by persons who did not fulfil the statutory requirements for adopting or where
he was the subject of an ordinary adoption before reaching that age, plenary adoption may be
applied for if the conditions for it are fulfilled, "during the minority of the child and within two
years following his coming of age" (Act n® 96-604 of 5 July 1996).

Where it is older than "thirteen" (Act n° 76-1179 of 22 Dec. 1976), an adopted

must personaly consent to his plenary adoption.
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Art. 345-1 (Act n° 96-604 of 5 July 1996) Plenary adoption of the spouse's child is

allowed:

1° Where the child has a lawfully established parentage only with regard to that
spouse;

2° Where the parent other than the spouse has been totally deprived of parental
authority;

3° Where the parent other than the spouse is dead and has left no ascendant of the
first degree or where the latter obviously took no further interest in the child.

Art. 346 No one may be adopted by several persons unless by two spouses.

(Act n® 76-1179 of 22 Dec. 1976) However, a new adoption may be ordered either
after the death of the adopter or the two adopters, or after the death of one of the two adopters
if the request is made by the new spouse of the survivor.

Art. 347 May be adopted:

1° Children to the adoption of whom the father and mother or the family council
have validly consented;

2° Wards of the State;

3° Children declared abandoned in the way provided for in Article 350.

Art. 348 Where the parentage of a child is established with regard to his father and
mother, the latter must both consent to the adoption.

Where one of them is dead or unable to express his or her consent or has lost his or
her rights of parental authority, the consent of the other suffices.

Art. 348-1 Where the parentage of a child is established only with regard to one of
his parents, that one shall give the consent to adoption.

Art. 348-2 Where the father and mother of the child are dead, unable to express
their intention or deprived of their rights of parental authority, consent shall be given by the
family council, after advice of the person who actually takes care of the child.

It shall be likewise where the parentage of the child is not established.

Art. 248-3 Consent to the adoption shall be given "before the clerk in chief" (Act
n° 95-424 of 8 Feb. 1995) of the tribunal d'instance of the domicile or residence of the person

who consents, or before a French or foreign notaire, or before French diplomatic or consular
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agents. It may also be received by the Children's aid service where the child was entrusted to
them.

Consent to adoption may be withdrawn within "two months" (Act n° 96-604 of 5
July 1996). Withdrawal must be made by registered letter with request for advice of delivery
addressed to the person or service that received the consent to adoption. The handing over of
the child to his parents on even verbal request shall also be treated as proof of the withdrawal.

Where, on the expiry of the period of "two months" (Act n° 96-604 of 5 July
1996), consent was not withdrawn, the parents may still request restitution of the child,
provided that he has not been placed for purpose of adoption. Where the person who received
him refuses to give him back, the parents may refer the matter to the court which, taking into
account the welfare of the child, shall determine whether there is occasion to order his
restitution. By effect of restitution, a consent to adoption lapses.

Art. 348-4 (Act n° 96-604 of 5 July 1996) Where the father and mother or the
family council consent to the adoption of a child by entrusting him to the Children's aid service
or to a body authorized for adoption, the choice of the adopter is left to the guardian with the
agreement of the family council of the wards of the State or of the family council of the
guardianship organized on the initiative of the body authorized for adoption.

Art. 348-5 Except where there exists a bond of relationship by blood or by
marriage up to the sixth degree inclusive between the adopter and the adoptee, the consent to
adoption of children under two years old is valid only if the child was actually entrusted to the
Children's aid service "or to a body authorized for adoption" (Act n°® 96-604 of 5 July 1996).

Art. 348-6 The court may make an adoption order where it considers abusive the
refusal of consent raised by the legitimate or illegitimate parents or by one of them only, when
they took no further interest in the child at the risk of endangering his health or morality.

It shall be likewise in case of abusive refusal of consent by the family council.

Art. 349 As regards the wards of State whose parents did not consent to an
adoption, consent shall be given by the family council of those wards.

Art. 350 (Act n° 96-604 of 5 July 1996) A child received by a private person, a
body or a Children's aid service, whose parents obviously took no further interest to him during
the year preceding the institution of a petition for declaration of abandonment, shall be

declared abandoned by the tribunal de grande instance, except in case of a great distress of the
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parents and without prejudice to the provisions of paragraph 4. A petition for declaration of
abandonment is required to be transmitted by the private person, the body or the Children's aid
service who have received the child on the expiry of a period of one year where the parents
obviously took no further interest to it .

(Act n® 76-1179 of 22 Dec. 1976) Are deemed to have obviously taken no further
interest to their child parents who have not entertained with him relations necessary to
maintain bonds of affection.

A mere withdrawal of consent to adoption, a request for news or a wish expressed
but not carried out to take the child back may not be a token of interest sufficient to constitute
the ground of a dismissal as of right of a petition for declaration of abandonment. "Those steps
may not interrupt the period set out in paragraph 1"(Act n® 93-22 of 8 Jan. 1993).

Abandonment may not be declared where, during the period set out in paragraph 1
of this Article, a member of the family petitioned to assume care of the child and where that
petition is declared to be consonant with the welfare of the child.

Where it declares that the child is abandoned, the court shall, by the same order,
delegate the rights of parental authority over the child to the Children's aid service, to the body
or to the private person "who received the child or to whom the latter was entrusted" (Act n°
93-22 of 8 Jan. 1993).

A third party application for revocation of the order is admissible only in case of
deception, fraud or mistake as to the identity of the child.

Section II - Of the Placing for Purpose of Plenary Adoption and of the Judgment of
Plenary Adoption

Art. 351 Placing for the purpose of adoption must be made by actual entrusting to
the prospective adopters of a child for whom a valid and final consent to adoption was given,
of a ward of State or of a child declared abandoned by judicial decision.

Where the parentage of the child is not established, there may be no placing for
purpose of adoption during a period of "two months" (Act n° 96-604 of 5 July 1996) after the
receiving of the child.

Placing may not take place where the parents of the child have petitioned for the
restitution of the child so long as there is no decision on the conclusiveness of that petition at

the request of the most diligent party.
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Art. 352 Placing for the purpose of adoption is a bar to a restitution of the child to
his family of origin. It defeats any declaration of parentage and any acknowledgement.

Where a placing for the purpose of adoption comes to an end or where the court
refuses to order adoption, the effects of placing are retroactively set aside.

Art. 353 An adoption order may be made at the request of the adopter by the
tribunal de grande instance which shall verify "within six months after reference to the court"
(Act n® 93-22 of 8 Jan. 1993), whether the statutory requirements are fulfilled and adoption is
consonant with the welfare of the child.

(Act n° 76-1179 of 22 Dec. 1976) In case the adopter has descendants, the court
shall verify in addition whether the adoption is not likely to imperil family life.

Where the adopter dies after having properly received the child for purpose of his
adoption, a petition may be filed on his or her behalf by the surviving spouse or by one of the
adopter's heirs.

(Act n°® 96-604 of 5 July 1996) Where the child dies after being properly received
for purpose of its adoption, the petition may nevertheless be filed. The judgment has effect on
the day preceding the death and involves only modification of the civil status of the child.

An adoption order shall not state its reasons.

Art. 353-1 (Act n° 96-604 of 5 July 1996) In case of adoption of a ward of State ",
of a child entrusted to a body authorized for adoption" (Act n° 2002-93 of 22 Jan. 2002), or of
an alien child who is not the child of the adopter's spouse, the court shall verify before making
an adoption order that the petitioner or petitioners gained an authorization to adopt or were
dispensed with it.

Where an authorization was refused or was not issued within the statutory period,
the court may make an adoption order if it considers that the petitioners have the capacity to
receive the child and that the adoption is consonant with his welfare.

Art. 353-2. A third party application for revocation of the adoption order is
admissible only in case of deception or fraud imputable to the adopters.

Art. 354 Within fifteen days of the date on which it came into force of res judicata,
an order pronouncing plenary adoption shall be registered on the registers of civil status of the

place of birth of the adoptee, on request of the Government procurator.
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(Act n° 96-604 of 5 July 1996) Where the adoptee was born in a foreign country,
the order shall be registered on the registers of the central service of civil status of the Ministry
of Foreign Affairs.

The registration shall state the day, hour and place of birth, the sex of the child as
well as his ["family name and" (Act n° 2002-304 of 4 March 20021)] first names such as they
result from the adoption order, the first names, names, date and place of birth, occupation and
domicile of the adopter or adopters. It may not contain any indication as to the actual parentage
of the child.

The registration takes the place of a record of birth for the adoptee.

"The original record of birth kept by a French officer of civil status and, where
appropriate," (Act n° 96-604 of 5 July 1996) the record of birth established under Article 58

shall, on the initiative of the Government procurator, be stamped "adoption" and treated as

void.

1 Shall come into force on 1 Sept. 2003.

Section Il — Of the Effects of Plenary Adoption

Art. 355Adoption produces its effects from the day of the filing of the petition for
adoption.

Art. 356 Adoption confers on the child a parentage which substitutes for his
original parentage: the adoptee ceases to belong to his blood family, subject to the prohibitions
of marriage referred to in Articles 161 to 164.

(Act n® 76-1179 of 22 Dec. 1976) However, an adoption of the spouse's child still
leaves extant his original parentage with regard to that spouse and his or her family. It
produces, furthermore, the effects of an adoption by two spouses.

Art. 357 Adoption confers on the child the name of the adopter [and, in case of
adoption by two spouses, the husband's name.., deleted by Act n° 2002-304 of 4 March
20021 ]

["In case of adoption by two spouses, the name conferred on a child is determined
under the rules laid down in Article 311-21." (Act n° 2002-304 of 4 March 20021)]

On request of the adopter or adopters, the court may modify the first names of the

child.
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Where the adopter is a married woman, the court may, in the adoption order,
decide with the consent of the husband of the adopter that the name of the husband will be
conferred on the adoptee; where the husband is dead or unable to express his intention, the
court shall in its discretion make a determination after consulting the heirs of the husband or
the closest persons entitled to inherit from him. [replaced by: "Where the adopter is a married
woman or a married man, the court may, in the adoption order, decide, on request of the
adopter, that the name of the spouse will be conferred on the adoptee, subject to the consent of
the spouse. The court may also, on request of the adopter and subject to the consent of the
spouse, confer on the child the coupled names of the spouses in the order they choose and
within the limit of one family name for each of them.

"Where the husband or the wife of the adopter is dead or unable to express his or
her intention, the court shall in its discretion make a determination after consulting the heirs of
the deceased or the closest persons entitled to inherit from him or her." (Act n® 2002-304 of 4
March 20021) ]

1 Shall come into force on 1 Sept 2003

Art. 357-1 (Act n° 2002-304 of 4 March 20021) The provisions of Article 311-21
shall apply to a child who was the subject of an adoption lawfully ordered abroad and having
in France the effects of a plenary adoption.

The adopters shall exercise the option available under that Article at the time of the
request for registration of an adoption order by declaration sent to the Government procurator
of the place where that registration is to be made.

Where the adopters request an order for enforcement of a foreign adoption order,
they shall join a declaration of option to their request. Mention of that declaration shall be
made in the decision.

Mention of the name chosen shall be made at the suit of the Government
procurator, in the child's record of birth.

1 Shall come into force on 1 Sept 2003

Art. 358 An adoptee has, in the family of the adopter, the same rights and
obligations as a child "whose parentage is established under Title VII of this Book" (Act n°

2002-305 of 4 March 2002).
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Art. 359 Adoption is irrevocable.

CHAPTER I - OF ORDINARY ADOPTION

Section I — Of Requisites and Judgment

Art. 360 Ordinary adoption is allowed irrespective of the age of the adoptee.

(Act n° 96-604 of 5 July 1996) Where there are serious reasons justifying it, an ordinary
adoption of a child who was the subject of a plenary adoption is allowed.

Where the adoptee is over "thirteen" (Act n° 93-22 of 8 Jan. 1993), he must
personally consent to the adoption.

Art. 361 (Act n° 2001-111 of 6 Feb. 2001) The provisions of Articles 343 to 344,
346 to 350, 353, 353-1, 353-2, 355 and 357, last paragraph [ replaced by : "the last two
paragraphs of Article 357" (Act n° 2002-304 of 4 March 20021)], are applicable to ordinary
adoption.

1 Shall come into force on 1 Jan. 2005

Art. 362 Within fifteen days of the date on which it becomes res judicata, the order
that pronounces an ordinary adoption must be mentioned or registered on the registers of civil
status on request of the Government procurator.

Section II — Of the Effects of Ordinary Adoption

Art. 363 (Act n° 93-22 of 8 Jan. 1993) Ordinary adoption confers the name of the
adopter on the adoptee by adding it to the name of the latter.

"Where the adoptee and the adopter, or one of them, bear a double family name,
the name conferred to the adoptee results from the addition of the adopter's name to his own
name, within the limit of one name for each of them. The choice belongs to the adopter, who
must obtain the consent of the adoptee where the latter is older than thirteen.

"In case of an adoption by two spouses, the name coupled with that of the adoptee
shall be, on request of the adopters, either that of the husband, or that of the wife, within the
limit of one name for each of them, and, failing an agreement, the first of the husband's names.
Where the adoptee bears a double family name, the choice of the name which is preserved
belongs to the adopters, who must obtain the consent of the adoptee where he is older than
thirteen. In case of disagreement or failing a choice, the name of the adopters preserved is
added to the first of the adoptee's names. (Act n° 2002-304 of 4 March 2002; Act n° 2003-516

of 18 June 20031)
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The court, however, may on request of the adopter, decide that the adoptee will
bear only the name of the adopter. "In case of an adoption by two spouses, the family name
substituted to that of the adoptee may, at the choice of the adopters, be either that of the
husband, or that of the wife, or the coupled names of the spouses in the order they choose and
within the limit of one name for each of them" (Act n° 2002-304 of 4 March 20021). That
request may also be filed after the adoption. Where the adoptee is older than thirteen, his
personal consent to that substitution of a patronymic [replaced by: "family name" (Act n°
2002-304 of 4 March 20021)] is required.

Shall come into force on 1 Jan. 2005

Art. 363-1 (Act n° 2002-304 of 4 March 20021) The provisions of Article 363
shall apply to a child who has been the subject of an adoption lawfully ordered abroad and
which has in France the effects of an ordinary adoption, where the record of birth is kept by a
French authority.

The adopters must exercise the option available under that Article by a declaration
sent to the Government procurator of the place where the record of birth is kept on the
occasion of a request for updating the latter.

Mention of the name chosen is entered on the record of birth of the child, at the
suit of the Government procurator.

1 Shall come into force on 1 Jan. 2005

Art. 364 An adoptee remains in his family of origin and preserves all his rights
therein, in particular his rights of succession.

The prohibitions to marriage provided for in Articles 161 to 164 of this Code apply
between the adoptee and his family of origin.

Art. 365 An adopter is, with regard to the adoptee, alone invested of all the rights
of parental authority, including that of consenting to the marriage of the adoptee, unless she or
he is the spouse of the father or of the mother of the adoptee; in that event, the adopter has
parental authority concurrently with his or her spouse, "who retains alone the exercise of it,
subject to a joint declaration with the adopter before the chief clerk of the tribunal de grande
instance for the purpose of an exercise in common of that authority" (Act n° 2002-305 of 4

March 2002).
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The rights of parental authority are exercised by the adopter or adopters on the
"terms provided for by Chapter I of Title IX of this Book" (Act n° 2002-305 of 4 March 2002).

The rules of statutory administration and of guardianship of "minors" (Act n°
2002-305 of 4 March 2002) shall apply to an adoptee.

Art. 366 The bond of kinship resulting from adoption extend to the [repealed]
children of the adoptee.

Marriage is prohibited :

1° Between the adopter, the adoptee and his descendants;

2° Between the adoptee and the adopter's spouse; reciprocally, between the
adopter and the adoptee's spouse;

3° Between the adoptee children of the same individual;

4° Between the adoptee and the adopter's children.

Nevertheless, the prohibitions to marriage provided for in 3° and 4° above may be
lifted by dispensation of the President of the Republic, where there are serious reasons.

(Act n° 76-1179 of 22 Dec. 1976) The prohibition to marriage provided for in 2°
above may be lifted in the same conditions where the person who created the kinship is
deceased.

Art. 367 An adoptee owes maintenance to the adopter where he is in need and,
reciprocally, an adopter owes maintenance to the adoptee.

The obligation of maintenance continues to exist between the adoptee and his
father and mother. However, the father and mother of the adoptee are bound to provide
maintenance to him only where he cannot obtain it from the adopter.

Art. 368 (Act n° 2002-305 of 4 March 2002) An adoptee and his descendants have,
in the family of the adopter, the rights to succession provided for in Book III, Title I, Chapter
II.

(Act n° 96-604 of 5 July 1996) The adoptee and his descendants do not have,
however, the status of compulsory heirs with regard to the ascendants of the adopter.

Art. 368-1 Where an adoptee dies without descendants, property given by the
adopter or received through succession from him shall return to the adopter or his descendants,

where it still exists in kind at the time of the death of the adoptee, on condition to contribute to
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debts and subject to the vested rights of third parties. Property received gratuitously by the
adoptee from his father and mother shall return likewise to the latter or to their descendants.

The surplus of property of an adoptee shall be divided in halves between the
family of origin and the adopter's family, without prejudice to the rights of the spouse on the
whole of the succession.

Art. 369 The effects of an adoption continue notwithstanding the subsequent
establishment of a parental bo,d.

Art. 370 (Act n® 96-604 of 5 July 1996) Where serious reasons so justify, adoption
may be revoked , on request of the adopter or the adoptee, or, where the latter is a minor, of
that of the Government procurator's office.

A request for revocation made by the adopter is admissible only where the adoptee
is over fifteen.

Where the adoptee is a minor, the father and mother by blood or, failing them, a
member of the family of origin up to the degree of cousin-german may also request
revocation.

Art. 370-1 An order which revokes an adoption shall state its reasons

Its operative part shall be mentioned in the margin of the record of birth or of the
registration of the adoption order, in the way provided for in Article 362 .

Art. 370-2 Revocation causes all effects of adoption to cease for the future .

CHAPTER III - OF THE CONFLICT OF LAWS RELATING TO ADOPTION
AND OF THE EFFECTS IN FRANCE OF ADOPTIONS ORDERED ABROAD

(Actn®2001-111 of 6 Feb. 2001)

Art. 370-3 The requirements for adoption are governed by the national law of the
adopter or, in case of adoption by two spouses, by the law which governs the effects of their
union. Adoption however may not be ordered where it is prohibited by the national laws of
both spouses.

Adoption of a foreign minor may not be ordered where his personal law prohibits
that institution, unless the minor was born and resides usually in France.

Whatever the applicable law may be, adoption requires the consent of the statutory

representative of the child. Consent must be free, obtained without any compensation,
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subsequent to the birth of the child and informed as to the consequences of adoption, specially
where it is given for the purpose of a plenary adoption, as to the entire and irrevocable
character of the breaking off of the pre-existing parental bond.

Art. 370-4 The effects of an adoption ordered in France are those of French law.

Art. 370-5 An adoption lawfully ordered in a foreign country produces in France
the effects of a plenary adoption where it breaks off completely and irrevocably the pre-
existing parental bond. Failing which, it produces the effects of an ordinary adoption. It may be
converted into a plenary adoption where the required consents were given expressly and

advisedly.
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Section 2 Adoption Sub-Section I Requisites for Adoption

(Competency to adoption)

Article 792. Any person who has attained majority may adopt another.

(Prohibition to adopt ascendant or older person)

Article 793. No ascendant or person of older age may be adopted.
(Adoption of ward by guardian)

Article 794. A guardian shall obtain the leave of the Family Court in order to adopt
the ward (meaning a minor ward and a major ward; hereinafter the same). The same shall also
apply after the duties of the guardian have come to an end, so long as the accounts of the
management have not been completed.

(Adoption by person having spouse)

Article 795. To adopt a minor child, a person who has a spouse shall do it so
jointly with the spouse. However, this shall not apply in cases where a person adopts the
legitimate child of a spouse or where a spouse is unable to declare his or her intention.

(Ditto) (27)

Article 796. To effect adoptive relation, a person who has a spouse shall obtain the
consent of the spouse. However, this shall not apply in cases where a person effects adoptive
relation jointly with a spouse or a spouse is unable to declare his or her intention.

(Adopting person under fifteen years of age)
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Article 797. If the person to be adopted is under fifteen years of age, his legal
representative can assent to the adoption in his place.

2. To give the assent under the preceding paragraph, the legal representative shall,
if there are any others who are the parents of a person to be adopted and should take his care
and custody, obtain theft consent

(Adopting minor child)

Article 798. In order to adopt a minor child, the leave of the Family Court shall be
obtained; however, this shah not apply when a person adopts any of the lineal descendants of
his own or of the other spouse.

(Adoption mutatis mutandis of the provisions on marriage)

Article 799. The provisions of Articles 738 and 739 shall apply mutatis mutandis
to an adoption.

(Notification of adoption)

Article 800. The notification of adoption may not be accepted unless the adoption
does not contravene the provisions of Articles 792 to the preceding Article inclusive and of
other laws and ordinances.

(Ibid in foreign country)

Article 801. In cases Japanese subjects resident in a foreign country desire to effect
an adoption of the one by the other, notification thereof may be made to the Japanese
Ambassador, Minister or a Japanese Consul acting in that country. In this case the provisions
of Article 739 and the preceding Article shall apply mutatis mutandis.

Sub-Section 2 Nullity and Annulment of Adoption
(Nullity of adoption--causes)

Article 802. An adoption is void only in the following cases:

(1) Where there is no intention to effect adoption common to the parties owing to
a mistake as to the identity of the person or through any other cause;

(2) Where the parties do not make notification of the adoption; however, if the
notification only fails to fulfill the conditions prescribed in Article 739 paragraph 2, the

validity of the adoption shall not be affected thereby.
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(Annulment of adoption)

Article 803. An adoption cannot be annulled except in accordance with the
provisions of Articles 804 to 808 inclusive.

(Ditto-adoption by minor parent)

Article 804. In the case of an adoption which has contravened the provision of
Article 792, an application for its annulment may be made to the Court by the adoptive parent
or his or her legal representative. However, this shall not apply when six months have elapsed
or the adoptive parent has ratified it after he or she attained majority.

(Ditto-adopting ascendant or older person)

Article 805. In the case of an adoption which has contravened the provision of
Article 793, an application for its annulment may be made to the Court by either party
concerned or any relative thereof.

(Ditto-adopting ward by guardian)

Article 806. In the case of an adoption which has contravened the provision of
Article 794, an application for its annulment may be made to the Court by the adopted child or
any relative on the side of its original family. However, this shall not apply when the adopted
child has ratified it or six months have elapsed after the accounts of the management were
completed.

2. The ratification is of no effect unless it is made after the adopted child has
attained majority or has received its capacity.

3. In cases where the accounts of the management have been completed before
the adopted child attains majority or recovers its capacity, the period specified in the proviso to
paragraph 1 shall be computed as from the time when the adopted child has attained majority
or has recovered its capacity.

(Ditto)

Article 806-2. In the case of an adoption which has contravened the provision of
Article 796, an application for its annulment may be made to the Court by a person who has
not given his consent to the adoption. However, this shall not apply when six months have
elapsed or the person has ratified it after he came to know the adoption.

2. A person who has given the consent under Article 796 by fraud or duress may

make an application for annulment of the adoption to the Court. However, this shall not apply
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when six months have elapsed or the person has ratified it after he found the fraud or became
free from the duress.

(Ditto)

Article 806-3. In the case of an adoption which has contravened the provision of
Article 797 paragraph 2, a person who has not given his consent to the adoption may make an
application for its annulment to the Court. However, this shall not apply when the person has
ratified it, or when six months have elapsed or the adopted child has ratified it after the child
attained the age of fifteen.

2. The provision of paragraph 2 of the preceding Article shall apply mutatis
mutandis to the person who has given the consent under Article 797 paragraph 2 by fraud or
duress.

(Ditto--adopting minor child)

Article 807. In cases of an adoption effected in contravention of the provisions of
Article 798, an application may be made to the Court for its annulment by the adopted child or
by any of its relatives on the side of its original family, or by the person who has assented to
the adoption in place of the adopted child. However, this shall not apply when six months have
elapsed from the time when the adopted child attained majority, or if it has ratified the
adoption.

(Application mutatis mutandis of the provisions on annulment of marriage)

Article 808. The provisions of Articles 747 and 748 shall apply mutatis mutandis
to an adoption; however, the period specified in Article 747 paragraph 2 shall be six months.
2. The provisions of Articles 769 and 816 shall apply mutatis mutandis to the annulment of
adoption.

Sub-Section 3 Effect of Adoption

(Status of legitimacy)

Article 809. An adopted child acquires, as from the day of adoption, the status of a
legitimate child of the parent by adoption.

(Surname)

Article 810. An adopted child assumes the surname of the parent by adoption.
However, this shall not apply while a person who has changed the surname should assume the

surname determined at the time of marriage.
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Sub-Section 4 Dissolution of Adoptive Relation

(Dissolution by agreement)

Article 811. The parties to an adoption may effect by agreement a dissolution of
the adoptive relation.

2. If an adopted child is under fifteen years of age, dissolution of adoptive relation
may be effected by agreement between the parent by adoption and the person who would
become its legal representative after the dissolution of adoptive relation of the adopted child.

3. If, in the case of the preceding paragraph, the father and mother of the adopted
child had effected divorce, one of them shall, by their agreement, be determined to have the
parental power after the dissolution of adoptive relation of the adopted child.

4. If no agreement mentioned in the preceding paragraph is reached or possible,
the Family Court may render judgment in place of agreement on application of the father or
mother or the parent by adoption under the preceding paragraph.

5. If there is no person to become the legal representative under paragraph 2, the
Family Court shall appoint a person to become the guardian for minors after dissolution of
adoptive relation of the adopted child on application of any of the adopted child's relatives or
of any other persons interested.

6. If, after the death of either party of adoption, a surviving party desires to effect
a dissolution of adoptive relation, the surviving party may effect it with the leave of the Family
Court.

(Ditto)

Article 811-2. If, in the case of the adopters who are husband and wife, they effect
a dissolution of the adoptive relation with a minor, they should do it so jointly. However, this
shall not apply when one spouse is unable to declare his or her intention.

(Application mutatis mutandis of the provisions on marriage, etc.)

Article 812. The provisions of Articles 738, 739, 747 and Article 808 paragraph 1
proviso shall apply mutatis mutandis to dissolution of adoptive relation by agreement.
(Notification of dissolution)

Article 813. The notification of dissolution of the adoptive relation may not be
accepted unless the dissolution does not contravene the provisions of Article 739 paragraph 2,

Article 811 and Article 811-2, and of other laws and ordinances.
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2. The validity of a dissolution of the adoptive relation shall not be affected even
when the notification has been accepted in contravention of the provisions of the preceding
paragraph.

(Action for dissolution of adoptive relation-causes)

Article 814. One of the parties to an adoption can bring an action for dissolution of
adoptive relation only in the following cases:

(1) Ifsuch party has been deserted maliciously by the other;

(2) Ifit is unknown for three years or more whether the other is alive or dead;

(3) If there exists any other grave reason for which it is difficult for such party to
continue the adoptive relation.

2. The provisions of Article 770 paragraph 2 shall apply mutatis mutandis in the
cases mentioned in any of items (1) and (2) of the preceding paragraph.

(Ditto--action by assenting person)

Article 815. So long as an adopted child has not fully attained fifteen year old age,
an action for dissolution of adoptive relation can be brought from or against the person who
can, in accordance with the provision of Article 811, make agreement with the parent by
adoption.

(Resumption of surname)

Article 816. An adopted child resumes, by reason of dissolution of the adoptive
relation, the surname assumed thereby before the adoption. However, this shall not apply in
cases where the dissolution of adoptive relation has been effected against only one adopter
who adopted a child jointly with a spouse.

2. After the lapse of seven years from the date of the adoption, a person who
resumes the surname assumed before the adoption in accordance with the provision of the
preceding paragraph may, by giving notification in accordance with the provisions of the
Family Registration Law within three months from the date of the dissolution of adoptive
relation, assume the surname assumed at the time of the dissolution of adoptive relation.
(Genealogical records, etc.)

Article 817. The provisions of Article 769 shall apply mutatis mutandis in the case

of dissolution of adoption.
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Section Special Adoption

(Formation of special adoptive relation) ((27))

Article 817-2. The Family Court may, if there are requisites provided for in the
following next Article through Article 817-7, form an adoption to terminate the relationship
with relatives of blood on the side of a child's original family (hereinafter referred to as a
"special adoptive relation" in this Section) on application of a person to become an adopter.

2. To make an application prescribed in the preceding paragraph, the leave under

Article 794 or Article 798 shall be dispensed with.
(Joint adoption by adopters)

Article 817-3. A person to become an adopter shall be the one who has a spouse.

2. Either husband or wife may not become an adopter unless one spouse becomes
an adopter. However, this shall not apply when either husband or wife becomes an adopter of
the legitimate child of one spouse (excluding an adopted child by adoptive relation other than a
special adoptive relation).

(Age restriction of adopter)

Article 817-4. A person who does not attain the age of twenty five may not
become an adopter. However, this shall not apply when, even though either husband or wife to
become an adopter has not attained the age of twenty five, such person has attained the age of
twenty.

(Age restriction of adoptee)

Article 817-5. A person who has attained the age of six at the time of the
application prescribed in Article 817-2 may not become an adopted child. However, this shall
not apply in cases where the person is under the age of eight and is placed under the care and
custody of a person to become an adopter continuously before attaining the age of six.

(Consent of father and mother)

Article 817-6. In formation of a special adoptive relation, the consent of the father
and mother of a person to be adopted shall be obtained. However, this shall not apply in cases
where the father and mother are unable to declare their intention or where there is cruel
treatment, malicious desertion by father and mother, or any other cause seriously harmful to

the benefits of a person to be adopted.
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(Necessity of care)
Article 817-7. A special adoptive relation shall, in cases where the care and
custody of a person to be adopted are difficult or unfit or there are special circumstances, if it

is recognized specially necessary for the benefits of a child, be formed.
(Trial period, etc. of care)

Article 817-8. To form a special adoptive relation, the circumstances of which the
care and custody of a person to be adopted have been taken by a person to become an adopter
for the period of six months or more are considered.

2. The period under the preceding paragraph shall be computed from the time of
the application prescribed in Article 817-2. However, this shall not apply if the circumstances

of the care and custody before the application are clarified.
(Termination of relationship between adopted child and its original family)

Article 817-9. The relationship between an adopted child and its parents on the
side of its original family and their relatives of blood shall be terminated by a special adoptive
relation. However this shall not apply with respect to the relationship with the other and its
relatives prescribed in the proviso to Article 817-3 paragraph 2.

(Dissolution of adoptive relation of adopted child by special adoption)

Article 817-10. In the case falling under either of the following respective items, if
it is recognized specially necessary for the benefits of an adopted child, the Family Court may
have the parties concerned of a special adoptive relation dissolve the adoptive relation on
application of an adopted child, its natural parents, or a procurator.

1. The fact that there is cruel treatment or malicious desertion by an adopter, or
other cause seriously harmful to the benefits of an adopted child;

2. The fact that the natural parents can take proper care and custody.

2. Dissolution of adoptive relation may not be effected except under the cases
prescribed in the preceding paragraph.

(Ditto--effect)

Article 817-10. Between an adopted child and its natural parents and their relatives
of blood, there arises the same relationship as the relationship terminated by a special adoptive

relation from the day of the dissolution of adoptive relation.
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Marriage Law of the People's Republic of China

Article 26 The state defends lawful adoptions. The relevant provisions in this law
concerning the relationship between parents and children shall be applicable to foster parents
and foster children.

The rights and obligations between the foster children and natural parents are
eliminated by the establishment of the adoption.

Adoption Law of the Peoples Republic of China

Chapter I General Provisions

Article 1 This Law is enacted to protect the lawful adoptive relationship and to
safeguard the rights of parties involved in the adoptive relationship.

Article 2 Adoption shall be in the interest of the upbringing and growth of adopted
minors and in the protection of the legitimate rights of the adoptee and the adopter, in
conformity with the principle of equality and voluntariness, and not in contravention of social
morality.

Article 3 Adoption shall not contravene laws and regulations on family planning.

Chapter II The Establishment of adoptive relationship

Article 4 Minors under the age of 14, as enumerated below, may be adopted.

(1) orphans bereaved of parents;

(2) abandoned infants or children whose parents cannot be ascertained or found,;
or

(3) children whose parents are unable to rear them due to unusual difficulties.

Article 5 The following citizens or institutions are entitled to place out children for
adoption:

(1) guardians of an orphan;

(2) social welfare institutions;

(3) parents unable to rear their children due to unusual difficulties.

Article 6 Adopters shall meet simultaneously the following requirements;

(1) childless;

(2) capable of rearing and educating the adoptee;
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(3) no illness which is deemed medically as inappropriate for the adopter to adopt
children; and

(4) having reached the age of 30.

Article 7 The adoption of a child belonging to a collateral relative by blood of the
same generation and up to the third degree of kinship, may not be confined to the restrictions
specified in Item (3), Article 4; Item (3), Article 5; and Article 9 of this law as well as the
restriction of a minor under the age of 14.

An overseas Chinese, in adopting a child belonging to a collateral relative by blood of the same
generation and up to the third degree of kinship, may even be not subject to the adopter childless
status.

Article 8 The adopter may adopt one child only, male or female.
Orphans, disabled children or abandoned infants and children, who are raised in the social
welfare institutes, and whose biological parents can not be ascertained or found, may be
adopted irrespective of the restrictions that the adopter shall be childless and adopt one child
only.

Article 9 Where a male person without spouse adopts a female child, the age
difference between the adopter and adoptee shall be no less than 40 years.

Article 10 Where the parents intend to place out their child for adoption, they must
act in concert. If one parent cannot be ascertained or found, the other parent may place out the
child for adoption alone.

Where a person with spouse adopts a child, the husband and wife must adopt the
child in concert.

Article 11 Adoption of a child and the placing out of the child for the adoption
shall both take place on a voluntary basis.

Where the adoption involves a minor aged 10 or more, the consent of the adoptee
shall be obtained.

Article 12 If the parents of a minor are both persons without full civil capacity, the
guardian(s) of the minor may not place out him(her) for adoption, except when the parents may
do serious harm to the minor.

Article 13 Where a guardian intends to place out an orphaned minor for adoption,

the guardian must obtain the consent of the person who has obligations to support the orphan.
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Where the person who has obligations to support the orphan disagrees to have the orphan
adopted, and the guardian is unwilling to continue the performance of his guardianship, it is
necessary to change the guardian in accordance with the General Principles of the Civil Law of
the People's Republic of China.

Article 14 A step-father or step-mother may, with the consent of the parents of the
step-son or step-daughter, adopt the step-son or step-daughter, and such adoption may be free
from the restrictions specified in Item(3), Article 4; Item (3), Article 5 and Article 6 of this
law, as well as from the restriction that the adoptee must be under the age of 14 and the adopter
may adopt one child only.

Article 15 Adoption shall be registered at the department of civil affairs of the
people's government above county level. The adoptive relationship comes into force on the
date of its registration.

The department of civil affairs in charge of registration shall, prior to the
registration, make an announcement in the adoption of abandoned infants and children whose
biological parents can not be ascertained or found.

Should the parties involved in the adoptive relationship wish to conclude an
adoption agreement, a written agreement on adoption shall be concluded.

Should the parties or one of the parties involved in the adoptive relationship wish
that the adoption be notarized, the adoption shall be notarized.

Article 16 After the establishment of adoptive relationship, the public security
organ shall, in accordance with the relevant rules and regulations of the State, carry out
registration of residence for the adoptee.

Article 17 Orphans or children whose parents are unable to rear them may be
supported by relatives or friends of their parents.

The adoptive relationship shall not apply to the relationship between the supporter and the
supported.

Article 18 Where a spouse places out a minor child for adoption after the death of
the other spouse, the parents of the deceased shall have the priority in rearing the child.

Article 19 The parents of a child adopted by others may not bear any more child in
violation of the regulations on family planning on the ground of having placed out their child

for adoption.



129

Article 20 It is strictly forbidden to buy or sell a child or to do so under the cloak
of adoption.

Article 21 A foreigner may, in accordance with this law, adopt a child (male or
female) in the People's Republic of China.

When a foreigner adopts a child in the People's Republic of China, his or her
adoption shall be examined and approved by the responsible agency of the adopter's resident
country in accordance with the country's law. The adopter shall submit papers certifying such
particulars of the adopter as age, marital status, profession, property, health, and whether
subjected once to criminal punishment, which are provided by the authoritative agency of his
or her resident country. Such certifying papers shall be authenticated by the department of
foreign affairs of the country of his or her residence, agency authorized by the department of
foreign affairs and by the Embassy or Consulate of the People's Republic of China in the
country concerned. The adopter shall conclude a written agreement with the person placing out
the child for adoption and register in person with the department of civil affairs of the people's
government at the provincial level.

Should the parties or one of the parties involved in the adoptive relationship
request to carry out notarization, they shall go to a designated notary agency qualified for
foreign-related notarization authorized by the judicial administration department of the State
Council for adoptive notarization.

Article 22 When the adopter and the person placing out the child for adoption wish
to make a secret of the adoption, others shall respect their wish and shall not make a disclosure
thereof.

Chapter III Validity of Adoption

Article 23 As of the date of establishment of the adoptive relationship, the legal
provisions governing the relationship between parents and children shall apply to the rights
and duties in the relationship between adoptive parents and adopted children; the legal
provisions governing the relationship between children and close relatives of their parents shall
apply to the rights and duties in the relationship between adopted children and close relatives

of the adoptive parents.
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The rights and duties in the relationship between an adopted child and his or her
parents and other close relatives shall terminate with the establishment of the adoptive
relationship.

Article 24 An adopted child may adopt his or her adoptive father's or adoptive
mother's surname, and may also retain his or her original surname, if so agreed through
consultation between the parents concerned.

Article 25 Any act of adoption contravening the provisions of Article 55 of the
General Principles of the Civil Law of the People's Republic of China and those of this law
shall be of no legal validity.

Any act of adoption ruled to be invalid by a people's court shall be of no legal
validity from the very start of the act.

Chapter [V Termination of the Adoptive Relationship

Article 26 No adopter may terminate the adoptive relationship before the adoptee
comes of age, except when the adopter and the person having placed out the child for the
adoption agree to terminate such relationship. If the adopted child involved reaches the age of
10 or more, his or her consent shall be obtained.

Where an adopter fails to perform the duty of rearing the adoptee or commits
maltreatment, abandonment, or other acts of encroachment upon the lawful rights of the minor
adopted child, the person having placed out the child for adoption has the right to demand the
termination of the adoptive relationship. Where the adopter and the person having placed out
the child for adoption fail to reach an agreement thereon, a suit may be brought in a people's
court.

Article 27 Where the relationship between the adoptive parents and an adult
adopted child deteriorates to such a degree that their living together in a same household
becomes impossible, they may terminate their adoptive relationship by agreement. In the
absence of an agreement, they may bring a suit in a people's court.

Article 28 When reaching an agreement on the termination of the adoptive
relationship, the parties involved shall complete the procedure for registering the termination
of the adoptive relationship at a department of civil affairs.

Article 29 Upon the termination of an adoptive relationship, the rights and duties

in the relationship between an adopted child and his or her adoptive parents and their close
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relatives shall also terminate, and the rights and duties in the relationship between the child and
his or her parents and their close relatives shall be restored automatically. However, with
respect to the rights and duties in the relationship between an adult adopted child and his or her
parents and their close relatives, it may be decided through consultation as to whether to
restore them.

Article 30 Upon termination of an adoptive relationship, an adult adopted child
who has been reared by the adoptive parents shall provide an amount of money to support the
adoptive parents who have lost ability to work and are short of any source of income. If the
adoptive relationship is terminated on account of the maltreatment or desertion of the adoptive
parents by the grown-up adopted child, the adoptive parents may demand a compensation from
the adopted child for the living and education expenses paid during the period of adoption.

If the parents of an adopted child request the termination of the adoptive
relationship, the adoptive parents may demand an appropriate compensation from the parents
for the living and education expenses paid during the period of adoption, except if the adoptive
relationship is terminated on account of the maltreatment or desertion of the adoption of the
adopted child by the adoptive parents.

Chapter V Legal Responsibility

Article 31 Whoever abducts and trafficks in a child under the cloak of adoption
shall be investigated for criminal responsibility in accordance with law.

Whoever abandons an infant shall be imposed upon a fine by the public security
organ; if the cricumstances constitute a crime, the offender shall be investigated for criminal
responsibility in accordance with law.

Whoever sells his or her own child shall be imposed a fine with his or her illegal
proceeds confiscated by the public security organ; if the circumstances constitute a crime, the
offender shall be investigated for criminal responsibility in accordance with law.

Chapter VI Supplementary Provisions

Article 32 The people's congress and its standing committee in a national
autonomous area may, on the basis of the principles of this Law and in the light of the local
conditions, formulate adaptive or supplementary provisions.

The relevant regulations of a national autonomous region shall be submitted to the

Standing Committee of the National People's Congress for the record. The relevant regulations
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of an autonomous prefecture or autonomous county shall be submitted to the standing
committee of the provincial or autonomous region's people's congress for approval before
coming into force, and shall also be submitted to the Standing Committee of the National
People's Congress for the record.

Article 33 The State Council may, in accordance with this law, formulate measures
for its implementation.

Article 34 This Law shall enter into force on April 1, 1992.
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