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ABSTRACT

The purpose of this thesis is to study in relation to legal problems on limitation of
employee’s rights to undertake his career under the employment contract. The study will compare
the legal measures adopted in the United Kingdom and Germany. This is to understand whether
the legal measures applicable with such limitation by the Thai court consistent with the legal
measures adopted by foreign countries. In addition, the study will research the appropriate legal
measures to adjust and improve the current legal measures applicable in Thailand in order to
provide more fairness to the employees.

From the study, it was found that the Thai court adopted the “Principle of Freedom of
Contract”, “Principle of Autonomy of the Will”, “Pacta Sunt Servanda Principle” and “Principle
of Good Moral and Public Order” to consider the limitation of employee’s rights to undertake his
career under the employment contract. The limitation is deemed by the court that it is not
contradict with the good moral and public order. However, it would be enforceable only for the
fairness and reasonable grounds with the purposes to protect the employer’s trade secret. Such
agreement on limitation of rights to undertake the career shall be deemed the agreement that
cause employee’s obligations in excess of reasonable. In addition, Thailand has currently no clear
measures to protect and recover the damages arising from the limitation on employee’s rights to
undertake his career for the fairness of both parties as it should be.

Therefore, the writer would propose to enact the measures in relation to limitation of
employee’s rights to undertake his career. The proposal would be clearly divided into 2 parts i.e.
during the period of employment and after termination of the employment. The proposal of this
thesis follows to the legal concept under German laws in which it provided the interesting legal
measures to be a masterpiece for apply with the enactment of this legal measure in Thailand. It
would be considered an appropriate legal measure to solve on the limitation of employee’s rights

to undertake his career.
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*" “Freedman should not be prevented from engaging in lawful business by their patrons.”
* «A freedman can be prevented by his patron from engaging in the same kind of trade in the same
colony in which the patron himself is in business.”

* “Can the freedman of a clothing merchant engage in the same business in the same community and
the same are without the permission of his patron? has given it as his opinion that there is no rule to prevent
him, if his patron will not suffer as a result.”

* «A freedman who was a doctor thought that if his own freedmen were not to practice medicine,
he would have far more patients. Therefore, he demanded that they accompanied him, but that they do not
perform any: Is that a lawful demand? replied that it is, provided that he required nonservile services from them,
that is, so as to let them rest at noon and pay attention to their health and reputation.”
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K Article 74 (1) “An agreement between the principal and the clerical employee which limits the
clerical employee in his business activity [prohibition of competition] for the period following termination of
the employment relationship must be in writing, and a copy of the document signed by the principal and
containing the agreed conditions must be provided to the clerical employee.”

7 Article 74 a (1) “The prohibition of competition is non-binding insofar as it does not serve to
protect a legitimate business interest of the principal. Furthermore, it is non-binding insofar as, with respect to
the compensation allowed, the place, time or subject matter, it constitutes an unreasonable interference with the
clerical employee’s career. The prohibition cannot extend beyond a period of two years following the end of the

employment relationship.”
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" Article 74 (2) “The prohibition of competition is only binding where the principal is obligated, for
the term of the prohibition, to pay annual compensation equal to at least one-half of the most recent contractual
remuneration received by the clerical employee.”

* Manfred Weiss and Marlene Schmidt. Op. cit. p. 120.

. Article 75 (2) “The prohibition of competition will similarly be invalid if the principal terminates
the employment relationship, unless a significant cause relating to the person of the clerical employee exists
for the termination or the principal declares, upon giving notice, that he will pay to the clerical employee the
full contractual remuneration last earned by him for the term of the prohibition of competition. In the latter
case the provisions of [Article] 74 b apply analogously.”
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Article 60 [Statutory prohibition against carrying on business]

[1] The commercial clerk is not permitted to carry on a commercial enterprise or to
make business deals in the line of business of his principal for the account either of himself or of
others, without the consent of the principal.

[2] The consent for carrying on a commercial enterprise is deemed granted if at the
time of employing the clerk it is known to the principal that he is engaged in such business, and

the principal does not make it an express condition that he give it up.

Article 61 [Violation of above prohibition]

[1] If the commercial clerk violates the obligation incumbent upon him under
Article 60, the principal is entitled to claim damages; instead of this he may demand that the clerk
shall concede that the business deals made by him for his own account shall be considered as
made for the account of the principal and that he hand over the benefit obtained from transactions
made for the account of third parties or assign his claim to the benefit.

[2] These claims prescribe after the lapse of three months from the date on which
the principal obtained knowledge of the conclusion of the transaction; irrespective of such

knowledge they prescribe in five years from the date of conclusion of the transaction.

Article 74 [Contractual prohibition of competition; paid abstention period]

[1] An agreement between the principal and the clerical employee which limits the
clerical employee in his business activity [prohibition of competition] for the period following
termination of the employment relationship must be in writing, and a copy of the document
signed by the principal and containing the agreed conditions must be provided to the clerical
employee.

[2] The prohibition of competition is only binding where the principal is obligated,
for the term of the prohibition, to pay annual compensation equal to at least one-half of the most

recent contractual remuneration received by the clerical employee.
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Article 74 a [Non-binding or void prohibition of competition]

[1] The prohibition of competition is non-binding insofar as it does not serve to
protect a legitimate business interest of the principal. Furthermore, it is non-binding insofar as,
with respect to the compensation allowed, the place, time or subject matter, it constitutes an
unreasonable interference with the clerical employee’s career. The prohibition cannot extend
beyond a period of two years following the end of the employment relationship.

[2] The prohibition is void, if the clerical employee is a miner at the time the
contract was concluded or if the principal causes the clerical employee to give his word of honour
or a similar assurance. The agreement by which a third party, in lieu of the clerical employee,
assumes the obligation to ensure that the clerical employee will restrict his professional activity
following the end of the employment relationship, is also void.

[3] The provisions of [Article] 138 of the Civil Code with regard to the nullity of

legal acts contrary to public policy remain unaffected.

Article 74 b [Payment and calculation of compensation]

[1] Compensation guaranteed to the clerical employee pursuant to [Article] 74
Subsection 2 is to be paid at the end of every month.

[2] Insofar as the contractual remuneration due the clerical employee is bases upon a
commission or other variable payment, the average of such remuneration received over the last
three years is to be used to calculate the compensation due the employee. Where the applicable
provision of the contract with respect to such amounts has not been in force three year at the end
of the employment relationship, the estimate of the compensation amount is to be made by
averaging the contractual remuneration paid during the period for which the provision was in
force.

[3] Insofar as certain amounts were intended to compensate for specific expenses
arising in connection with the employment performance, they are not to be included in the
estimate.

Article 74 ¢ [Deduction of other earnings]

[1] The clerical employee must allow all amounts that he earns through employment
elsewhere [or maliciously fails to earn] during the period for which compensation is to be paid to

be deducted from the compensation due, insofar as the compensation plus this amount would
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exceed by more than ten percent the contractual remuneration last received by him. Where the
clerical employee has been compelled by the prohibition of competition to change his residence,
the foregoing amount of ten percent shall be replaced by twenty-five percent. The clerical
employee may not claim compensation for any period in which he is imprisoned.

[2] The clerical employee is obligated, on demand, to give information to the

principal concerning the amount of his earnings.

Article 75 [Invalidity of the prohibition of competition]

[1] Where the clerical employee terminates the employment relationship pursuant to
the provisions of [Article] 70 and 71 because of breach of contract by the principal, the
prohibition of competition will be invalid if the employee declares in writing within one month
following the termination of employment that he does not consider himself bound by the
agreement.

[2] The prohibition of competition will similarly be invalid if the principal
terminates the employment relationship, unless a significant cause relating to the person of the
clerical employee exists for the termination or the principal declares, upon giving notice, that he
will pay to the clerical employee the full contractual remuneration last earned by him for the term
of the prohibition of competition. In the latter case the provisions of [Article] 74 b apply
analogously.

[3] Where the principal dissolves the employment relationship pursuant to the
provisions of [Article] 70 and 72 due to breach of contract by the clerical employee, the clerical

employee shall have no right to compensation.

Article 75 a [The principal’s waiver of the prohibition of competition|]

The principal may effectively waive by means of a written statement, the prohibition
of competition prior to expiration of the employment relationship. In such a case, the principal
will beginning one year after the date of the declaration, be free of the obligation to pay

compensation.
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Article 75 b (repealed)

Article 75 ¢ [Contract penalty]

[1] Where the clerical employee is subject to a penalty in the event of non-
fulfillment of his contractual obligation, the principal can assert claims only pursuant to the
provisions of [Article] 340 of the Civil Code. The provisions of the Civil Code with regard to
reduction of a disproportionate contractual penalty remain unaffected.

[2] Where the contractual obligation does not depend on the principal’s obligation to
pay compensation to the clerical employee, the principal can, if the clerical employee is subject to
a contractual penalty of the kind outlined in Subsection 1, only assert the penalty forfeited by the

employee, the right to specific performance or compensation for additional damages is prohibited.

Article 75 d [Deviating agreements]

The principal cannot, to the prejudice of the clerical employee, assert rights resulting
from an agreement which deviates from the provisions of [Article] 74 through 75 c. This also
applies to agreements intended, by means of setoff or other methods, to circumvent legal

provisions concerning the minimum compensation.

Article 75 e (repealed)

Article 75 f [Close-out agreements]

In the event of an agreement by which a principal obligates himself to another
principal not to employ a clerical employee who has been employed by the latter, or to employ
him only under specific conditions, both parties are free to rescind the agreement. Neither a cause

of action not a defense is created by the agreement.
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