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ABSTRACT

At the time of crime committed, the normal process for the wrongdoer begins with
the investigation by the interrogator. Then, the investigating file will be presented to the public
prosecutor. After considering all the evidence in the file, the public prosecutor will have an order
‘to prosecute’ or ‘not to prosecute’. If the case is indicted and the court views that the accused did
commit a crime, the court will pass a sentence punishing the accused in order to alter the
wrongdoer’s habits for his remorse and to become a good man. However, it cannot be said that all
offences are done with a guilty mind. In contrast, they may be committed with necessity or
carelessness or even innocence. Hence, the concept of punishment for adjusting the wrongdoer
could not be applied to everyone and every case as the wrongdoer has no guilty mind. In fact, he
with leniency deserves an opportunity not to be prosecuted. It is a chance of adjusting himself and
becoming a good man in the society without the criminal record.

Suspended prosecution is a kind of probation before prosecuting. This suspension
will be given to the wrongdoer who has no guilty mind and who is unnecessary to be prosecuted.
Power of suspended prosecution belongs to the public prosecutor but subjects to the conditions of
probation within a period of time. If the wrongdoer complies with the conditions; the public
prosecutor will order ‘not to prosecute’. Nonetheless, provided the wrongdoer violates any
condition, the public prosecutor will have an order ‘to prosecute’ and indict the wrongdoer to the
courts for trial. Suspended prosecution is a case management beneficial to people and is popular

in many countries.



In Thailand, there has been the concept for more than thirty years but has never been
applied given the argument of which agency should be in charge of the power. Even during
drafting the legislation of suspended prosecution, the struggle of the power still exists.

The power to issue an order for suspending prosecution belongs to the public
prosecutor not the court or the Commission for suspended prosecution under the two drafts of ‘the
Suspended Prosecution B.E...” of the Council of State. However, the court and the Commission
should have roles in checking the power in cases that the injured person or the accused disagree
with the order. In this case, the injured person is able to ask a one-step-above chief of the ordering
public prosecutor, the Attorney General, the court, or the Commission to review the order under

the principle of balance of power.
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