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ABSTRACT

This thesis intends to study on the pre-contractual agreement between the parties
which imposes the obligation by payment of money or another performance in which a party
breaches the contract. The law calls in such case that “Penalty”. Therefore this thesis will study
on that subject as detail bellows:

1. The objectives of penalty have identified into two different opinions. First opinion,
the penalty is a punitive damage in order to punish by setting the value higher than the actual loss.
The second opinion, the penalty is strictly defined to the actual damage. Therefore this thesis
intends to analyze the problem that whether penalty is the same as an actual damage or not.
Because the different in rules and regulations that apply for the penalty such as profit, rental cost,
compensation or even an interest. The mentioned of these are not the damages that the parties did
not state in the contract agreement. When dispute occurs, the Court shall fix the damages as per
the proof of the party who is affected in any losses. In other case, the penalty can be applied
without proof and it can be claimed immediately from the debtor according to the stated
contractual agreement.

2. Case of rescission, the debtor breaches the contract and causes damages to the
creditor in which the creditor has the right to exercise the claim as per the law on general debt.
Although the creditor rescinds the contract, he still has right to claim damages by the result of law
section391 paragraph 4 which prescribes the right to claim any damages shall not affect by the
rescission of contract. However, in case that the parties agree on the penalty in default of payment
or inappropriate performance. If the breach of contract causes the rescission of contract by the
creditor, whether the creditor still has right to claim penalty as agreed or not which the law does

not clearly specify and whether the law section 391 paragraph 4 can apply in this case and how.



3. Problems of devaluation of penalty. According to the law, the penalty has been
fixed by agreement, in case of breaching the contract, the party can claim penalty without any
proof. It is leading to analyze on how to fixing the penalty and the amount that considered to be
fair to the parties because the law does not state specifically. There is only the civil and commerce
code section 383 stipulates that the court can use judicial discretion to devaluate if the penalty is
too great. The author selected the point on the subject whether the court’s decision on devaluate
penalty would violate the freedom of intention and the right of private declaration of intention or
not.

In conclusion, the research establishes that the penalty is intended to follow the rules
of right of private on the declaration of intention of the parties. Beside, the model of Thai law on
penalty followed a civil law system especially from Germany, therefore the law on penalty must
construe that it meant to punish the party who breaches the contract. While the countries in
common law system like England that strict to the court‘s decision have ruled upon the Court’
decision that the penalty is equivalent to damage.

The true objective of law on penalty is to punish the party. Therefore, in case of
claiming a penalty based on any rescission of contract, in conclusion the rescission has no effects
to the penalty at all, it is based on contractual agreement has been breached. So it is an obligation
in which debtor must pay the penalty. The Rescission of contract does not provide the right to
devalue any change of the penalty.

The matter on the devaluation of penalty, the author has proposed the amendment to
the law in order to limit the Court’s discretion. The Court can exercise the judicial discretion only
if the debtor appeals on the term of unfair penalty. The author also proposed that there should
introduce rules and guides of precaution for Court’s discretion that can benefit the fairness and
withstand the balance between the declaration of intention rule and the rule of justice in the civil

and commercial code section 383.
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