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ABSTRACT

Nowadays, fairness plays an important role and is preferred in justice proceeding.
We can say that fairness is important and necessary for criminal case proceeding especially in the
case where the case is under the responsibility of the official since this is a first stage of justice
proceeding where fairness can be provided from the very beginning.

According to the Criminal Procedure Code, power of inquiry and power of filing
a lawsuit are separated clearly. This causes an inquiry official to have sole power of inquiry and
may lead to insufficient consideration whether the case should be brought to the court of justice or
not. Current practice is that a prosecution order should be made while a non-prosecution order is
just an exception when the case is under the public prosecutor. In this relation, it is necessary to
collect evidences completely regardless of what the evidence is as well as information relating to
an alleged offender so as to enable the public prosecutor to determine whether a prosecution order
should be made by relying on such evidences to ensure correct decision as much as possible.
The efficient and complete inquiry will be able to lead to good image of justice proceeding to the
people.

In foreign countries, all evidences and information will be collected from the
beginning i.e. from inquiry stage regardless of whatever it is: advantageous and disadvantageous
evidences to the alleged offender. This would be benefit to a public prosecutor as he will be able
to consider such evidences and information and then determining whether a prosecution order
should be made or not efficiently and causing fairness to the alleged offender also.

It is well known that Thailand is still facing with problem on evidence collection
especially a lack of enough information to enable the public prosecutor to determine whether

a prosecution order should be made or not as the public prosecutor is also required to prove the



guilt or the innocence of the alleged offender. If the inquiry official changes his way of thinking
by colleting all evidences and information both advantageous and disadvantageous information to
the alleged offender, fairness can be brought to justice proceeding since a criminal proceeding
such as a prosecution order or non-prosecution order, or even when the case is brought to the
court of justice, will rely basically on evidence and information collected during the inquiry stage.
Correct and complete information collected from the very beginning would bring fairness to
justice proceeding at some level.

According to the study, it is found out that although the law requires that both
advantageous and disadvantageous evidences to the alleged offender including every kind of
evidence in order to know the facts and circumstances relating to the alleged offender and life and
habitual conduct of such alleged offender be colleted as stated in Sections 131 and 138 of the
Criminal Procedure Code, failure to comply with thereof is still not prejudice to such inquiry.
Therefore, the inquiry official decides not to comply with such requirements. In addition,
although there is an additional inquiry which is under the power of the public prosecutor and this
can be used as a measure for examining the inquiry made by the inquiry official: police officer,
the fact is that this measure is applied for the purpose of making an order of a prosecution order in
stead of colleting any fact which may be advantageous to the alleged offender. This means that
the requirement to collect both advantageous and disadvantageous evidences to the alleged
offender including every kind of evidence by the public prosecutor under Sections 131 and 138 is
not fulfilled.

As a result, there should be a guideline or classification of case where the inquiry
official is required to collect both advantageous and disadvantageous evidences to the alleged
offender seriously as well as the examination to be made by the public prosecutor so as to bring

fairness to the alleged offender in the future.
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» Johan Peter Wilhelm Hilger. (1997). ORGANIZED CRIME/WITNESS PROTECTION IN
GERMANY. resource material series no. 58. p.99-100.

* Section 147. [Inspection of the Files].
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(1) Defense counsed shall be entitled to inspect those files which are available to the court, those
which would have to be submitted to the court if charges have been preferred, and to inspect officially
impounded pieces of evidence.

(2) 1If the termination of the investigations has not yet been noted in the file, defense counsel may
be refused inspection of the files or of individual documents in the files, as well as the inspection of officially
impounded pieces of evidence, if this may endanger the purpose of the investigation.

(3) At no stage of the proceedings may defense counsel be refused inspection of records
concerning the examination of the accused or concerning such judicial acts of investigation to which defense
counsel has been or should have been admitted, nor amy he be refused inspection of expert opinions.

(4) Upon application, defense counsel may be permitted to take the files, with the exception of
pieces of evidence, to his office or to his private premises for inspection, unless there are significant reasons to
the contrary. The decision shall not be contestable.

(5) Regarding permission to inspect the files, the public prosecution office shall decide during the
preparatory proceedings; in other cases, the judge presiding over the court seized of the case shall be competent
to decide.

(6) If the reason for refusing the inspection of the files has not already ceased to exist, the public
prosecution office shall revoke the order no later than upon completion of the investigation. Defense counsel

shall be notified as soon as the right to inspect the files exists again without restriction.
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