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ABSTRACT

Under the Criminal Procedure Code of Thailand, the personal liberties shall be
restricted in so far as it is necessary for the purpose of case. However, there may be several causes
of the cases where people’s liberties are violated, where the State official violates bodily liberties
causing damage to the alleged offender and where the detention or imprisonment is unlawful. For
instance, the officials in the justice procedures do not understand the objectives in case
proceedings, in which the truth must be found out under the condition that the liberties of alleged
offender or accused must be also protected. Alternatively, the officials in the justice procedures
have so strong determination to keep the public order that they disregard the personal liberties.

In the case where there is unlawful detention or imprisonment by the State official,
the State is obliged to compensate for such damage. In order to make the applicable provision of
the Criminal Procedure Code, Section 90, regarding a writ of order that an inmate be brought to
the court (habeas corpus), be more effective remedy for the damage caused by illegal detention or
imprisonment, the said provision should be amended to have sanction by prescribing that those
who fail to follow the writ of habeas corpus shall be punished on the ground of court power
violation. Apart from this, the State official who is public prosecutor should play an important
role to protect the rights of persons who are detained or imprisoned unlawfully.

With regard to the protection of personal liberties, after Thailand became an associate
member of the International Covenant on Civil and Political Rights (ICCPR) in 1996, the
legislatives relating to the protection of people’s liberties should be amended in accordance with
the provisions of the International Covenant on Civil and Political Rights such as the right

protection of persons who are unlawfully detained or imprisoned. From the study, it is found that



the persons who are entitled to receive the compensation from the State are restricted only for the
victims and accused in the criminal cases, but in the case where the persons who are detained and
imprisoned unlawfully and released by filing the petition according to Section 90 of the Criminal
Procedure Code, the State does not provide the rights for them. Therefore, the legislatives should
be amended to provide for the State with the obligation to compensate to persons who suffer
damage in this case in order that Thai legal principle with this regard shall be in conformity with
the provisions of the International Covenant on Civil and Political Rights, in which Thailand has

been an associate member.
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Habeas Corpus Act of Japan

30 July 1949, Law No. 199

Entered into force 28 September 1949

Article 1
This Act shall have as its purpose to ensure that persons unlawfully deprived of
liberty are freed from unlawful custody in speedy, simple judicial proceedings, in accordance

with the Japanese Constitution's stated purpose of protecting fundamental human rights.

Article 2

1. Persons held in custody in violation of due process of law may obtain relief
pursuant to this Act.

2. Any person may file a petition for relief pursuant to paragraph 1 of this section on

behalf of a prisoner.

Article 3
A petition filed pursuant to Art. 2 may only be filed by and through an attorney.
However, if extraordinary circumstances require, the petition may be filed by the petitioner acting

pro se .

Article 4
A petition pursuant to Art. 2 may be made orally or in writing at the Superior Court

or District Court having jurisdiction over the prisoner, the custodian, or the petitioner.

Article 5
The petition shall allege the following, and include documentation:
1. Name of the prisoner

2. Summary of petition
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3. The fact that the petitioner or the person on whose behalf the petition is filed is
being held in custody

4. The custodian, if known

5 . The location at which the petitioner or person on whose behalf the petition is filed

is being held in custody.

Article 6

The Court shall decide the petition in a timely fashion.

Article 7
If the petition does not meet the requirements of Art. 5 or does not include

documentation, the Court may enter an order denying the petition.

Article 8
Upon the filing of a petition pursuant to Art. 2, the Court, upon the motion of the
petitioner or sua sponte, may transfer the matter to any other court having jurisdiction if the Court

deems such transfer to be proper.

Article 9

1. Except as provided in Art. 2, the Court shall timely hear the testimony of the
custodian, the prisoner, the petitioner, the petitioner's counsel, and any other party to the matter in
preparation for the evidentiary hearing, and may make any other necessary inquiries into the
reasons for which the prisoner is being held in custody, as well as other matters.

2. The inquiry provided for in paragraph 1 of this section may be carried out by a

member of a division of the Court.
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Article 10

1. If the Court deems it necessary, before entering a decision pursuant to Art. 16, the
Court may enter an order releasing the prisoner pending final determination of the merits of the
petition on the condition that the prisoner take an oath to appear before the Court at any time the
Court so orders, or on any other conditions the Court deems proper, and may take any other
action it deems appropriate.

2. If prisoner released pursuant to paragraph 1 of this section fails to appear when so

ordered by the Court, the Court may order that the prisoner be detained.

Article 11

1. If, upon completion of the preliminary inquiry, it appears that the petition is clearly
without merit, the Court may enter an order dismissing the petition without holding a hearing.

2. If the Court enters an order pursuant to paragraph 1 of this section, any order
entered pursuant to Art. 10 shall be vacated, and the prisoner shall be ordered to appear before the

Court to be taken into custody by the custodian.

Article 12

1. Except as provided in Art. 7 or Art. 11, the Court shall set a date and location for a
hearing, and shall serve the petitioner, petitioner's counsel, the prisoner, and the custodian with
notice to appear.

2. The Court shall order the custodian to present the prisoner on the date and at the
location set pursuant to paragraph 1, and to file a return to the petition, in which the custodian
shall set forth the date, location, and cause of the prisoner's incarceration.

3. An order pursuant to paragraph 2 shall inform the custodian of the possibility of
imprisonment for failure to comply with such order and of a fine not to exceed five hundred yen
for each day such noncompliance continues.

4 . There shall be a period of three days between the service of the order and the date
of the hearing. The date of the hearing shall be no more than one week from the date on which the
petition was filed pursuant to Art. 2. However, this period may be extended or shortened if special

circumstances make such extension or shortening necessary.
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Article 13
1. An order pursuant to Art. 12 shall be served upon the court and prosecutor who
ordered the prisoner's imprisonment.

2. The court and prosecutor referred to in paragraph 1 may be present at the hearing.

Article 14

1. All fact-finding at the hearing shall be carried out in open court in the presence of
the prisoner, the custodian, the petitioner, and their representatives.

2. If the petitioner or the prisoner is not represented by counsel, the court shall
appoint a practising attorney to represent him.

3. A legal representative within the meaning of 2 may request reimbursement for

travel costs, a daily allowance, lodging costs, and reasonable attorney's fees.

Article 15

1. At the hearing, the Court shall hear the statements in support of the petitioner's
petition and the custodian's return, and examine the documentation in support of the petition.

2. The custodian shall provide documentation in support of the alleged cause for

imprisonment.

Article 16

1. Based on the hearing, if the Court finds the petition to be unsupported, the Court
shall deny the petition and remand the prisoner to the custody of the custodian.

2. In cases to which paragraph 1 applies, the provisions of Art. 14 (2) shall apply
accordingly.

3. If the Court finds the petition to be well-founded, the prisoner shall be released

immediately by order of the Court.

Article 17
In proceedings pursuant to Art. 7, 11(1), and 16, the custodian or the petitioner may

be ordered to pay all or part of the costs of the proceedings.
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Article 18
If the custodian fails to comply with an order pursuant to Art. 12(2), the Court may
order the arrest of the custodian or require the custodian to pay a fine not to exceed five hundred

yen for each day of noncompliance.

Article 19
If the prisoner requests appointment of counsel, the custodian shall inform the lawyer

of the prisoner's choosing of such request in a timely manner.

Article 20
The Court, after receiving a petition pursuant to Art. 2, or having received a
transferred petition, shall immediately inform the Supreme Court, and report to the Supreme

Court on all actions taken in regard to such petition and the results of the proceedings.

Article 21
The decision of a lower court may be appealed to the Supreme Court within three

days of the issuance of the decision.

Article 22

1. If the Supreme Court finds it necessary, it may sua sponte transfer a case currently
pending before a lower court, at any stage of the proceedings, and dispose of the matter itself.

2. In the cases to which paragraph 1 is applicable, the Supreme Court may vacate or

modify the proceedings or disposition of the lower court.

Article 23
The Supreme Court may enact such rules as it deems necessary concerning petitions,

hearings, proceedings, and any other relevant matter.
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Article 24
If proceedings carried out pursuant to another law are unfavourable to the prisoner,

such proceedings shall be void to the extent that they are inconsistent with this Act.

Article 25
A person who has been granted relief pursuant to this Act may not be again
imprisoned for the same cause as the imprisonment from which the proceedings pursuant to this

Act arose except by judgment of a court.

Article 26

Anyone who moves, conceals, hides, or otherwise commits any act which obstructs
the granting of relief pursuant to this Act, or makes false statements in a return filed pursuant to
Art. 26 shall be liable to imprisonment at hard labour not to exceed two years or a fine not to

exceed fifty thousand-yen.

Transitional Provision

This Act shall take effect sixty days from the date of its promulgation.
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The Criminal Compensation Law of Japan

(Requisites for compensation)

Article 1. In case any person who has been acquitted by a decision renders in the ordinary
procedure, the retrial proceedings, or the procedure of extraordinary appeal as stipulated in the
Code of Criminal Procedure (Law No. 131 of 1948),had been placed under arrest , or detention in
pendency according to the said Code, the Juvenile Law (Law No. 168 of 1984),or the Economic
Investigation Agency Law (Law No. 206 of 1948), he may claim against the Government for the
compensation for such arrest or detention.

2. In case any person who has been rendered a decision of “not guilty” in the appeal after the
recovery of right to appeal, the retrial proceedings, or the procedure of extraordinary appeal, has
already suffered the penalty impose by the original judgment, or has been confined pursuant to
the provisions of Article 11 paragraph 2 of the Penal Code (Law No. 45 of 1907), he may claim
against the Government for the compensation for such execution of penalty or confinement.

3. Arrest under a writ of commitment as prescribed in Article 484 to Article 486 inclusive of the
Code of Criminal Procedure (including case wherein these provisions apply mutatis mutandis
under Article 505 of the said Code), detention pursuant to the provision of Article 481 paragraph
2 of the said Code (including cases wherein this provision applies mutatis under Article 505 of
the said Code), and arrest and detention under a warrant of arrest pursuant to Article 41 of the
Offenders Rehabilitation Law (Law No. 142 of 1949) or Article 10 of the Law for Probationary
Supervision of Persons under Suspension of Execution of Sentence (Law no. 58 of 1954), shall be
deemed to be the execution of penalty of the confinement for death penalty, in regard to the

application of provisions of the preceding paragraph.

(Claim for compensation by successor)
Article 2. In case a person entitled to claim the compensation in accordance with the provisions
of the preceding Article died without making such claim, his successor may make such claim for

the compensation.
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2. In case a decision of “not guilty” in the retrial proceedings, or the procedure of extraordinary
appeal has been rendered, to the person who already died, such decision of “not guilty” shall be

deemed to be rendered at the time of his death in regard to the claim for compensation.

(Case not compensated)
Article 3. The whole or a part of the compensation may, at the proper discretion of the court, be
denied in the following cases :

1. Where it is deemed that the person in question has come to be prosecuted,
arrested, detained by making false confession for the purpose of misleading investigations or
trials, or by forging other evidences for such conviction;

2. Where he has been rendered a decision of “not guilty” for a portion of his

concurrent offenses, but convicted in others by decision.

(Substance of compensation)

Article 4. With regard to the compensation for arrest or detention the amount of compensation at
the rate of not less than 1,000 yen nor more than 1,400 yen shall be paid according to the number
of days thereof, except for the cases as provided for in the preceding Article and paragraph 2 of
the cases as provided for in the preceding Article and paragraph 2 of the execution of
imprisonment with or without forced labor, or penal detention, or confinement for death penalty.
2. The court shall, when determining the amount of compensation as stipulated in the preceding
paragraph, take into consideration the kind of physical restraint and the length thereof, damages
on property of the person in question, loss of benefits which were to be obtained by him, his
spiritual suffering and physical injuries as well as the existence or non-existence of the intention
or negligence on the part of the police, prosecution or judicial authorities, and all other
circumstances.

3. With regard to the compensation for the execution of death penalty, the court shall pay such
amount of compensation within the limit of 15,000,000 yen as the court may deem reasonable:
Provided that, in case damages on property caused by the death of the person in question have
been proved, the amount of compensation shall be within the amount of the above damages plus

15,000,000 yen.
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4. The court shall, when determining the amount of compensation as mentioned in the preceding
paragraph, take into consideration, in addition to the amount of damages proved under the
provision to the same paragraph, the age, health, earning capacity of the person in question and
other circumstances.

5. With regard to the compensation for the execution of fine or minor fine, the compensation
equivalent to the amount of fine or minor fine already collected plus the amount computed at the
rate of five percent per annum for the period from the next day of the collected thereof to the day
of the ruling on compensation shall be paid. In case detention in a working place has been
executed, the provisions of paragraph 1 shall apply mutatis mutandis.

6. With regard to the compensation for the execution of confiscation, the confiscated articles
shall, if not disposed of, be returned, and in case the confiscated articles have already been
disposed of, the compensation equivalent to the current price thereof shall be paid, and as to the
forfeit already collected, the compensation equivalent to the amount of the forfeit plus the amount
computed at the rate of five percent per annum for the period from the next day of the collection

thereof to the day of the ruling on compensation shall be paid.

(Relation with compensation for damages)

Article 5. This Law shall not preclude any person entitled to receive compensation from
claiming for compensation for damages in accordance with the provisions of the State Redress
Law (Law No. 125 of 1947), and other laws.

2. In case the person entitled to receive compensation has been compensated for damages on the
same cause by virtue of other laws, no compensation shall be paid if such compensation for
damages is equal to or exceeds the amount of compensation to be paid under this Law. Incase
such compensation foe damages is less than the amount of compensation to be paid under this
Law, the amount of compensation shall be determined by subtracting the amount of compensation
for damages therefrom.

3. In case a person entitled to receive compensation for damages under other laws has already
been compensated in accordance with this Law for the same cause, the court shall fix the amount

of such compensation for damages by subtracting the amount compensated therefrom.
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(Competent court)
Article 6. Application for compensation shall be made to the court rendering the decision of “not

guilty.”

(Period of application for compensation)
Article 7. Application for compensation shall be made within three years from the day on which

a decision of “not guilty” has became final and conclusive.

(Substantiation of successor)
Article 8. In case the successor makes application for compensation, he shall submit data
sufficient to make credible his relationship with the person in question and existence or non-

existence of other successor or successors in the same rank.

(Application by proxy for compensation)

Article 9. Application for compensation may be made by proxy

(Application for compensation by successor in the same rank)

Article 10. In case there exist two or more successors in the same rank entitled to make
application for compensation, the application therefore made by any of them shall be deemed to
have been made for the whole amount on behalf of all.

2. In the case of the preceding paragraph, the successors other than the person who made the

application may participate in the proceeding as joint applicants.

(Notification to successor in the same rank)

Article 11. Upon receipt of an application for compensation from a successor or successors, the
court shall, when becoming aware of the fact that there are other successors in the same rank,
forthwith notify such successors in the same rank to the effect that an application for

compensation has been field.
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(Cancellation of application for compensation by successors in the same rank)
Article 12. In case there exist two or more successors in the same rank entitled to make
application for compensation, the person who has applied for compensation cannot cancel his

application without the consent of the other successors.

(Effect of cancellation of application for compensation)
Article 13. In case a person applied for compensation cancels his application, he cannot apply

again for compensation.

(Decision on application for compensation)
Article 14. The court shall, when an application for compensation is submitted, make ruling
thereon after seeking the opinion of the public prosecutor and the applicant. The transcript of such

ruling shall be served upon the public prosecutor and the applicant.

(Ruling on turning down of application for compensation)

Article 15. In case the procedure for compensation taken is in contravention of the forms as
prescribed in laws or ordinances, and cannot be corrected, or the applicant does not comply with
the order for correction by the court or an application for compensation was made after the
expiration of the period as stipulated in Article 7, the court shall make a ruling to turn down the

application.

(Ruling for compensation or dismissal of application)
Article 17. In case there are two or more successors in the rank entitled to make application for
compensation, such ruling as mentioned in the preceding Article made to any one of them shall be

deemed to have been rendered to all the members therein.

(Interruption or taking over of proceedings for application for compensation)
Article 18. In case the person the person who applied for compensation dies, or loses the status
of a successor in the course of the proceedings, and there is no other applicant, the proceedings

therefore shall be interrupted. In this case, the success proceedings within two months.
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2. With regard to the person entitled to take over the proceedings in accordance with the
provisions of the preceding paragraph and know to the court, the court shall notify him to the
effect that he may take over the proceedings within the period as stipulated in the said paragraph.

3. The court shall, in case an application for taking over the proceeding has not been filed within
the period as specified in paragraph 1 above, turn down the application for compensation by a

ruling.

(Immediate Kokoku-appeal or objection)

Article 19. The applicant or any successor thereof in the same rank may make the immediate
Kokoku-appeal with regard to the ruling as provide for in Article 16; Provided that, if the court
that has made a ruling is a High Court, an application for objection may be filed with the said
High Court.

2. In regard to the ruling made on the immediate Kokoku-appeal or the objection as mentioned in
the preceding paragraph, a Kokoku-appeal may, in case there exist such causes as set forth in each
item of Article 405 of the Code of Criminal Procedure, be made especially to the Supreme Court.
3. The provision of Article 9 to Article inclusive, and of Article 17 and the preceding Article shall

apply mutatis mutandis in the cases of the preceding two paragraphs.

(Application for payment of compensation)

Article 20. The application for payment of compensation shall be made to the court that has
rendered such ruling in favor of compensation.

2. In case there are two or more persons entitled to receive the payment of compensation, an
application for payment of compensation filed by any one of them shall be deemed to have been
made for the whole amount on behalf of the persons who obtained such ruling in favor of
compensation.

3. The provisions of Article 11 shall apply mutatis mutandis in such cases as the court has

received an application for payment of compensation.
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(Effect of payment of compensation)
Article 21. In case there are two or more persons entitled to receive the payment of

compensation, the payment thereof made to any one of them be deemed to have made for all.

(Prohibition of transfer or attachment of right to claim)
Article 22. Right to claim for compensation shall not be transferred, nor be attached. The same

shall also apply to the right to claim for the payment of compensation.

(Mutatis mutandis application)

Article 23. Unless as otherwise prescribed in this Law, the provisions of the Code of Criminal
Procedure shall apply mutatis mutandis to the ruling, immediate Kokoku-appeal, objection, and
Kokoku-appeal as specified in Article 19 paragraph 2 in this Law. As to the period, the same shall

apply thereto.

(Publication of ruling on compensation)

Article 24. The court shall in case the ruling on compensation has become final and conclusive,
forthwith make public its gist in the Official Gazette and in not more than three different kinds of
newspapers chosen by the applicant for more than once on each occasion upon application of the
person who obtained such ruling.

2. Such application as mentioned in the preceding paragraph shall be made within two months
after the ruling in favor of compensation has become final and conclusive.

3. In case such publication as mentioned in paragraph 1 above has been made, the application as
stipulated in the said paragraph shall not be made again.

4. The provision of the preceding three paragraph shall apply mutatis mutandis in cases wherein
the ruling on the dismissal of the application for compensation by the reasons as provided for in

the former part of Article 5 paragraph 2 has been become final and conclusive.
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(Compensation in the case of acquittal or dismissal of public prosecution)

Article 25. Any person who obtained the decision of acquittal or dismissal of public prosecution
as prescribed in the Code of Criminal Procedure may, in case there exist sufficient causes to
believe that the decision of “not guilty” should have been rendered if there had been no reasons to
render the decision of acquittal, or dismissal of public prosecution, apply to the Government of
penalty or the confinement foe death penalty.

2. With regard to the compensation as prescribed in the preceding paragraph, the provisions
concerning the compensation for persons who obtained the decision of “not guilty” shall apply

mutatis mutandis. The same shall also apply to the publication of ruling in favor of compensation.

(Compensation in the case of extradition of fugitive offenders)

Article 26. In case Japan has requested a foreign country for the extradition of fugitive offender
in accordance with an extradition treaty, the arrest or detention executed by that country for the
extradition shall be deemed to be the arrest or detention as stipulated in the Code of Criminal

Procedure.
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The Regulatic ation of Japan
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The Regulations for Suspect’s Compensation of Japan

The following is enacted as the Regulations for Suspect’s Compensation:

The Regulations for Suspect’s Compensation

(General provision)

Article 1. Compensation in criminal cases to the persons who have been arrested or detained as
suspects shall be governed by these Regulations.

2. These Regulations shall be implement in rational manner, in the spirit of respecting human

rights and in the light of individual circumstances.

(condition for compensation)
Article 2. If, in case where prosecution has not been instituted against a person arrested or detain
as a suspects, there are sufficient reasons to believe that he has not committed a crime, a public

prosecutor shall compensate for his arrest or detention.

(Extent of compensation)
Article 3. Compensation shall be made by giving the person in question a sum of money
computed at not less than 1,000 yen or more than 4,100 yen for each day spent under arrest or in

detention.

(Case in which procedural step for compensation may be taken)

Article 4. The procedural steps for making compensation may be taken in the following cases:
(1) in case where public prosecution has not been instituted against a person who was

arrested or detained as a suspect, under the principal clause of the decision of non-prosecution as

prescribed in paragraph 2 of Article 70 of the Regulations regarding Case Business (Ministry of

Justice Instruction “Keiji” No. 10,1963)which reads “non-constitution of crime” or “no suspicion

of crime”;
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(2) if, in case where, besides the cases mentioned in the preceding paragraph, public
prosecution has not been instituted against a person who was arrested or detained as a suspect,
there are sufficient reasons to believe that he has not committed a crime;

(3) in case where an application for compensation has been made.

(Criteria for determining the sum of compensation)

Article 4-2. The Sum of compensation shall be determined, after due consideration of the type of
the physical restraint undergone and its duration and the property loss suffered by the person in
question, the loss of benefits which might otherwise have accrued to him, the mental suffering

which he underwent and all other circumstances.

(Cases in which compensation may be denied in whole or in part)
Article4-3. Compensation may be denied in whole or in part in the following cases:

(1) in case where the act of the person in question does not constitute a crime because
of the reasons mentioned in Article 39 through Article 41 of the Penal Code;

(2) in cases where it is considered that the person in question has come to be arrested
or detained because he has made a false confession or fabricated other evidence of guilt for
purpose of bringing about an erroneous investigation or judgment;

(3) in cases where any other fact involving him which has been investigated during
the period of his arrest or detention constitutes a crime;

(4) in cases where the person in question express his intention to decline the

compensation in advance or where there are found other special circumstances.

(Public prosecutor in charge)

Article 5. A decision awarding compensation shall be made by a public prosecutor of the public
prosecutors office to which the public prosecutor who has not instituted public prosecution
belongs. However, if that public prosecutors office is a Local Public Prosecutors Office, such
decision shall be made by a public prosecutor of the District Public Prosecutor Office superior to

it.



160

(Decision regarding compensation)

Article 6. In a compensation case, decision shall be made as to the necessity for awarding
compensation and the sum of compensation. In this regard, a written decision on compensation
shall be prepared.

2. In case where a decision awarding compensation has been made or where a decision not to
award compensation has been upon receipt of an application for compensation, the person who is

to receive the compensation or the applicant shall be notified of the gist of such decision.

(Time limit for receiving compensation)
Article 7. If the person who is to receive the compensation fail to apply for receiving the
compensation within six months after he received the notification under the preceding Article, the

compensation shall not be given to him.

(Making compensation public)
Article 8. If the person who has received compensation applies for making public the fact of
compensation, the gist of the decision on compensation shall be made public by means of

publishing it in the Official Gazette and one newspaper deemed appropriate or in either of them.
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