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ABSTRACT

This thesis aims to study the concepts used by Thai lawyers when considering
criminal offences. It is an academic problem regarding “The Conditions of Subjective
Punishment” because Thai lawyers use different concepts when considering the criminal offence.
This study is carried out by gathering theories and concepts of lawyers from Thailand and other
countries’ law texts. This includes the study of the juristic methods of the civil law. Moreover, the
study includes the comparison of possible decisions when considering the criminal offence
according to French and German criminal laws, which are influential concepts for Thai lawyers.
The theory of acknowledgement of fact, which is the composition of the offence, is also studied.

It is found that “Conditions of Subjective Punishment” is one of the legal facts which
have legal consequences when considering personal criminal offences. The criminal facts are
divided into two types: (1) The fact under the criminal law which is the composition of the
offence and (2) The fact under the criminal law which is not the composition of offence.

The facts when considering the composition of the offence in the criminal law relates
to both outside and inside compositions. This requires the offenders to know the facts which are
the composition of the offence. That is to say, the offenders must know such facts, therefore, there
is an offence. It appears in Section 59, Paragraph 3 of the Penal Code stipulating that if the doers
do not know the facts which are the composition of offence, it shall be deemed that the offenders
did not desire the effect or foresee the effect of such action.

On the other hand, the fact in criminal law which is not the composition of offence is

the fact related to the action of offenders, but the law does not require the offenders to know the



facts. Therefore, the offenders can be punished for such actions based on the occurring facts or
existence of such facts and this is the basis that relates to “Conditions of Subjective Punishment”.
With regard to the different concepts when deciding on the criminal offence, Thai
lawyers have opinions relating to the legal provisions provided by the expression of “Conditions
of Subjective Punishment” whether or not the facts have been acknowledged. Such opinions are
divided into two parties (1) the first party is of opinion that it is the fact of the offence which the
offenders are required to know according to Paragraph 3 under Section 59 of the Penal Code and
(2) the second party is of opinion that the offenders shall not be required to know such facts, but it
depends upon the existence or occurrence of the said facts which is provided by law. Only the
explanations are different.
“Conditions of Subjective Punishment” which have legal consequences to other
associated offenders under Thai laws, appear in Section 89 of the Penal Code which is regarded
as the “Cause in Case” and in Section 213 of the Criminal Procedure Code which is regarded as

the “Cause existing in Case””.
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