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ABSTRACT

Mental distress, which is deemed as one of de facto damages caused by a commission
of tort, has been developed until being acceptable by foreign countries particularly those in a
common law system. In Thailand, there are provisions, under the Civil Code, Section 438,
entitling the Court to determine the amount of damages according to surrounding circumstances
and the severity of a wrongful act. However, when considering special provisions with regard to
compensation, such as provision against a wrongful act resulting in injury to life, under the Civil
Code, Section 443, and that against a wrongful act resulting in injury to body, health and liberty,
under the Civil Code, Section 446, describing that an injured person is entitled to file a claim for
non-pecuniary damages, Thai courts appear to give decisions that a injured person is not entitle to
claim for a solatium since there is not any governed provisions.

According to the study, it is found that a solatium is damages in addition to general
damages and has been widely noted recently. This point of view arises from integrated principal
of compensatory damages and exemplary damages or punitive damages which are deemed as a
remedy of civil damages with the purpose of relieving a victim’s mental suffering and entitling
such person to receive proper and adequate compensation. Law and decisions of courts in foreign
countries which have accepted a claim for solatium, have taken into consideration the action of
the defendant as well as the result of the action consequently resulting in metal effects where it is
proved by clear evidence that such action resulted in mental distress.

Therefore, the author has suggested that the Civil Code, Section 443, second
paragraph should be added by providing that unless sudden death, compensatory damages shall
include medical expenses, loss of earning as well as solatium and if a victim has died before the

file of the case, father, mother, husband, wife or children of the deceased are entitled to claim for



such damages as well as the rights over benefits of the property. It is also suggested that Section
443, third paragraph should be amended by providing that if such death results in a person’s loss
of maintenance according to actual relation, such person is entitled to receive compensatory
damages for the loss of maintenance as well as the solatium. In addition, it is suggested to amend
Section 446, first paragraph by elaborating that the liability for a wrongful act resulting in injury
to reputation, rights in the family, personal rights, rights of personal status and some property
shall cover the entitlement to claims for non-pecuniary damages; and Section 446, second
paragraph, providing that a woman claiming harm caused by an unlawful offence committed by
another person, should also be amended by changing the phrases “a woman claiming harm” to *
an injured person”. It is also suggested to amend the Civil Code, Section 420 in the third
paragraph by adding that if a victim has died before the file of the case, father, mother, husband,
wife, or children of the deceased are deemed as an injured person. In addition, it is suggested to
add the word “mind” in Section 420 under the Civil Code and provide that whoever, whether by
negligence or by willful intent, has brought injury, to other person, either to life, body, mind,
health, liberty, property or particular rights, such person is deemed as committed a wrongful act
and is forced to pay the compensatory damages for such act so as to make the law clear and
updated to serve the changes of the economy and society, both at present and in the future.

Moreover, an injured person will consequently receive a fairer remedy.
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[Compensatory damages that may be awarded without proof of pecuniary loss include
compensation
(a) for bodily harm, and

(b) for emotional distress.]
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intended to result in bodily harm to another or in the invasion of any other of his legally protected
interests does not make the actor liable for an emotional distress which is the only legal

consequence of his conduct.]
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[ (1) One who by extreme and outrageous conduct intentionally or recklessly causes
severe emotional distress to another is subject to liability for such emotional distress, and if
bodily harm to the other results from it, for such bodily harm.
(2) Where such conduct is directed at a third person, the actor is subject to liability

if he intentionally or recklessly causes severe emotional distress
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(a) to a member of such person's immediate family who is present at the time,
whether or not such distress results in bodily harm, or
(b) to any other person who is present at the time, if such distress results in

bodily harm.]
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[Under statutes providing for the survival or revival of tort actions, the damages for a tort not
involving death for which the tortfeasor is responsible are not affected by the death of either party
before or during trial, except that

(a) the death of the injured person limits recovery for damages for loss or
impairment of earning capacity, emotional distress and all other harms, to harms suffered before
the death, and

(b) the death of the tortfeasor terminates liability for punitive damages.]
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(ii) subject to Paragraph (b) of this subsection, the total of such amounts (if any)
as the judge shall consider reasonable compensation for mental distress resulting from the death
to each of such dependants.

(b) The total of any amounts awarded by virtue of subparagraph (II) of paragraph (a)

of this subsection shall not exceed one thousand pounds.]
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T3n251Aun1 20,000 Younlu Civil Liability (Amendment) Act 1996 31731 2 (1)

[2 (1) Section 49 of the Principal Act, as amended by section 28 (1) of the Courts Act,
1981, is hereby amended—

(a) in paragraph (b) of subsection (1), by substituting "£20,000" for "£7,500".]
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(1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers. This Article shall not prevent States from requiring
the licensing of broadcasting, television or cinema enterprises.

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are
prescribed by law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the protection of
health or morals, for the protection of the reputation or rights of others, for preventing the
disclosure of information received in confidence, or for maintaining the authority and impartiality
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(LRC 60-2000) Ireland.Ibid. p. 27.
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UsznAaN §§015N Product Liability Fairness Act of 1995 11%131 101 (11)
Y wag 9 1 = ey ' o o 9/ as < & <
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[Section 101 (11) Noneconomic loss: The term “Noneconomic loss”
(A) means subject , nonmonetary loss resulting from harm , including pain ,
suffering , inconvenience , mental suffering, emotional distress , loss of society and

companionship, loss of consortium, injury to reputation, and humiliation;]

ﬂWMﬂgHNWUﬁ&ﬂQH consumer Protection Act 1987 110131 5 (1) HenuAMMT oMY
MUWDY BUNTIVUNTIANBLI 19N [Section 5 (1) Subject to the following provisions of this
section, in this Parts *“ damage” means death or personal injury or any loss or damage to any
property(including land.]
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Consumer Protection Act 1987 110151 6 (7) ayaia 19n15W0¥0IAA product
: .
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liability G\TJJUYIU'EUUﬂluGﬂu Part 1 WU ilumsflesdeanfiaziiia [It is hereby declared that liability
by virtue of this Part is to be treated as liability in tort for the purposes of any enactment
conferring jurisdiction on any court with respect to any matter.]
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Product Liability Law lutlszmetilu Article 3 Tayefad “anuionivfios
"lé’f%”unmﬁmummﬂgwuwf: Ao AnuEeouniin sumouaznind Tuvesynaa” [Aricle 3
(Product Liability) The manufacturer, etc. shall be liable for damages caused by the injury, when
he injured someone's life, body or property by the defect in his delivered product which he
manufactured, processed, imported or put the representation of name, etc. as described in
subsection 2 or 3 of section 3 of Article 2 on. However, the manufacturer, etc. is not liable when
only the defective product itself is damaged.] i lAfmuaveuvan1du lnumaunue 14
fueidesiAmnnteuiivalalunismmuasau Tnumauny fuiums smuasmau numam
Sufluldmndszurangnanouwavesdiu Tudesidu nunaunuiemsiiazifialy
1em 6 Tudesmmudememsialuiy ngnneditiurcvenliGunldfdede Sainndene
mﬁ'mwsﬁﬂﬁuuﬁénﬁumuﬁ"w [Article 6 (Application of Civil Code) In so far as this law
does not provide otherwise, the liability of the manufacturer , etc. for damages caused by a defect
in the product shall be subject to provisions of the Civil Code (Law No.89, 1896).]
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LAW REFORM (MISCELLANEOUS PROVISIONS) ACT 1934

1. Effect of death on certain causes of action.

(1) Subject to the provisions of this section, on the death of any person after the
commencement of this Act all causes of action subsisting against or vested in him shall survive
against, or, as the case may be, for the benefit of, his estate. Provided that this subsection shall not
apply to causes of action for defamation .

(1A) The right of a person to claim under section 1A of the Fatal Accidents Act 1976
(bereavement) shall not survive for the benefit of his estate on his death.

(2) Where a cause of action survives as aforesaid for the benefit of the estate of a
deceased person, the damages recoverable for the benefit of the estate of that person:-

(a) shall not include-

(i) any exemplary damages;
(ii) any damages for loss of income in respect of any period after that
person's death;]

®) ...

(c) where the death of that person has been caused by the act or omission which
gives rise to the cause of action, shall be calculated without reference to any loss or gain to his
estate consequent on his death, except that a sum in respect of funeral expenses may be included.

3) ...

(4) Where damage has been suffered by reason of any act or omission in respect of
which a cause of action would have subsisted against any person if that person had not died
before or at the same time as the damage was suffered, there shall be deemed, for the purposes of
this Act, to have been subsisting against him before his death such cause of action in respect of
that act or omission as would have subsisted if he had died after the damage was suffered.

(5) The rights conferred by this Act for the benefit of the estates of deceased persons
shall be in addition to and not in derogation of any rights conferred on the dependants of deceased
persons by the Fatal Accidents Act 1976 ... and so much of this Act as relates to causes of action

against the estates of deceased persons shall apply in relation to causes of action under the said
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Act as it applies in relation to other causes of action not expressly excepted from the operation of
subsection (1) of this section.

(6) In the event of the insolvency of an estate against which proceedings are
maintainable by virtue of this section, any liability in respect of the cause of action in respect of
which the proceedings are maintainable shall be deemed to be a debt provable in the
administration of the estate, not withstanding that it is a demand in the nature of unliquidated

damages arising otherwise than by a contract, promise or breach of trust.
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FATAL ACCIDENTS ACT 1976

1. Right of action for wrongful act causing death.

(1) If death is caused by any wrongful act, neglect or default which is such as would
(if death had not ensued) have entitled the person injured to maintain an action and recover
damages in respect thereof, the person who would have been liable if death had not ensued shall
be liable to an action for damages, notwithstanding the death of the person injured.

(2) Subject to section 1A(2) below, every such action shall be for the benefit of the
dependents of the person ("the deceased") whose death has been so caused.

(3) In this Act "dependent” means-

(a) the wife or husband or former wife or husband of the deceased;

(b) any person who-

(i) was living with the deceased in the same household immediately before
the date of the death; and

(ii) had been living with the deceased in the same household for at least two
years before that date; and

(iii) was living during the whole of that period as the husband or wife of the
deceased;

(c) any parent or other ascendant of the deceased;

(d) any person who was treated by the deceased as his parent;

(e) any child or other descendant of the deceased;

(f) any person (not being a child of the deceased) who, in the case of any
marriage to which the deceased was at any time a party, was treated by the deceased as a child of
the family in relation to that marriage;

(g) any person who is, or is the issue of, a brother, sister, uncle or aunt of the
deceased.

(4) The reference to the former wife or husband of the deceased in subsection (3)(a)
above includes a reference to a person whose marriage to the deceased has been annulled or

declared void as well as a person whose marriage to the deceased has been dissolved.
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(5) In deducing any relationship for the purposes of subsection (3) above-

(a) any relationship by affinity shall be treated as a relationship of consanguinity, '
any relationship of the half blood as a relationship of the whole blood, and the stepchild of any
person as his child, and

(b) an illegitimate person shall be treated as the legitimate child of his mother
and reputed father.

(6) Any reference in this Act to injury includes any disease and any impairment of a

person's physical or mental condition.

1A. Bereavement.

(1) An action under this Act may consist of or include a claim for damages for
bereavement.
(2) A claim for damages for bereavement shall only be for the benefit-
(a) of the wife or husband of the deceased; and
(b) where the deceased was a minor who was never married-
(i) of his parents, if he was legitimate; and
(i) of his mother, if he was illegitimate.

(3) Subject to subsection (5) below, the sum to be awarded as damages under this
section shall be £7,500.

(4) Where there is a claim for damages under this section for the benefit of both
the parents of the deceased, the sum awarded shall be divided equally between them (subject to
any deduction falling to be made in respect of costs not recovered from the defendant).

(5) The Lord Chancellor may by order made by statutory instrument, subject to
annulment in pursuance of a resolution of either House of Parliament, amend this section by

varying the sum for the time being specified in subsection (3) above.



152

2. Persons entitled to bring the action.
(1) The action shall be brought by and in the name of the executor or administrator of
the deceased.
) If-
(a) there is no executor or administrator of the deceased, or
(b) no action is brought within six months after the death by and in the name of
an executor or administrator of the deceased, the action may be brought by and in the name of all
or any of the persons for whose benefit an executor or administrator could have brought it.
(3) Not more than one action shall lie for and in respect of the same subject matter of
complaint.
(4) The plaintiff in the action shall be required to deliver to the defendant or his
solicitor full particulars of the persons for whom and on whose behalf the action is brought and of

the nature of the claim in respect of which damages are sought to be recovered.

3. Assessment of damages.

(1) In the action such damages, other than damages for bereavement, may be awarded
as are proportioned to the injury resulting from the death to the dependents respectively.

(2) After deducting the costs not recovered from the defendant any amount recovered
otherwise than as damages for bereavement shall be divided among the dependents in such shares
as may be directed.

(3) In an action under this Act where there fall to be assessed damages payable to a
widow in respect of the death of her husband there shall not be taken into account the re-marriage
of the widow or her prospects of re-marriage.

(4) In an action under this Act where there fall to be assessed damages payable to a
person who is a dependent by virtue of section 1(3)(b) above in respect of the death of the person
with whom the dependent was living as husband or wife there shall be taken into account
(together with any other matter that appears to the court to be relevant to the action) the fact that
the dependent had no enforceable right to financial support by the deceased as a result of their

living together.
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(5) If the dependents have incurred funeral expenses in respect of the deceased,
damages may be awarded in respect of those expenses.
(6) Money paid into court in satisfaction of a cause of action under this Act may be in

one sum without specifying any person's share.

4. Assessment of damages; disregard of benefits.
In assessing damages in respect of a person's death in an action under this Act,
benefits which have accrued or will or may accrue to any person from his estate or otherwise as a

result of his death shall be disregarded.

5. Contributory negligence.

Where any person dies as the result partly of his own fault and partly of the fauit of
any other person or persons, and accordingly if an action were brought for the benefit of the estate
under the Law Reform (Miscellaneous Provisions) Act 1934 the damages recoverable would be
reduced under section 1(1) of the Law Reform (Contributory Negligence) Act 1945, any damages

recoverable in an action under this Act shall be reduced to a proportionate extent.
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