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ABSTRACT

This thesis is related to the study on “the determination of prescription and provisions
applicable under the prescription in filing a lawsuit with regard to the carriage of goods by sea”.
The problems in this regard are that the determination of prescription in filing a lawsuit with
regard to the carriage of goods by sea is too short. Moreover, the parties are not entitled to extend
the prescription by their consent. This causes problems in preparing the case because both parties
are unable to prepare the evidence in due course or they are able to do so, but their evidences are
insufficient and incomplete. Apart from this, there are problems on provisions applicable under
the prescription since in filing a lawsuit with regard to the carriage of goods by sea according to
Thailand’s Carriage of Goods by Sea Act, only the carrier of goods by sea is entitled to file a
lawsuit although in practice, there are still other related parties viz.. the employees and agents of
the carrier. Consequently, the prescription under other laws is applied to file a lawsuit against
these parties viz.. the prescription under the Civil and Commercial Code with regard to the
wrongful act. This may create the unfairmess to the employees or agents of the carrier because the
prescription under the Civil and Commercial Code with regard to the wrongful act lasts one year
from the day when the wrongful act and the person bound to make compensation became known
to the injured person, or ten years from the day when the wrongful act was committed. Therefore,
in the duration from the day when the wrongful act was committed until the day when the person
bound to make compensation became known to the injured person, the prescription may last more
than one year in which the prescription under the Carriage of Goods by Sea Act may be also
applied. Moreover, in the case that the carrier wants to file a lawsuit against other carriers or
consignors, Thailand’s Carriage of Goods hy Sea Act does not entitle the carrier to do so.



]

Consequently, the carrier must file a lawsuit by virtue of the prescription under the provisions of
the Civil Commercial Code, which is the general legislative, by which the prescription of ten year
is applied. This creates the unfairness to other carriers or consignors because they bare the longer
liability than the carrier. Apart from this, under the Thai Carriage of Goods by Sea Act, a lawsuit
can be filed only based on the contractual ground and for the claim for any loss, damage or delay
in delivery of goods. Therefore, if the injured person wanted to file a lawsuit against other persons
apart from the carrier or to file a lawsuit based on the ground from the wrongful act or for other
claims, the provisions under the other law viz.: the Civil and Commercial Code, shall be applied
as well. Consequently, this is unfair and inconsistent with the international principle.

It is found from the analysis and comparison of this study that Hague Rules
Convention, A.D. 1924 together with the amendments by the protocol, called Hague-Visby Rules,
AD. 198 and Hamburg Rules Convention, A.D. 1978 prescribe the determination of
prescription In filing a lawsuit with regard to the carriage of goods by sea that the prescription can
be extended through the consent. This brings about the fairness and appropriate benefits to the
parties since if the parties are entitled to extend the prescription by their consent, they will not be
in hurry to file a lawsuit. During the extended period, the parties may negotiate and settle the
case. It is unnecessary to file a lawsuit against one anther. Moreover, with regard to the provisions
applicable under the prescription, it is thoroughly prescribed by entitling to file a lawsuit against
the carrier, employees and agents of the carrier. This causes the employees and agents of the
carrier to be liable under the same prescription. Apart from this, a lawsuit can be filed based on
the ground from the wrongful act and other claims beside the claims for loss, damage and delay in
delivery of goods. This creates more fairness and equality due to the liability under the same law.
Furthermore, it appears that the Carriage of Goods by Sea Acts of Japan and China also prescribe
the same principles as the said international conventions. All of the information suggests and
supports that Thailand’s Carriage of Goods by Sea Act with regard to the prescription to file a
|awsuit is not in the same international standard as the civilized countries. The said principles may
be added to Thai law not more than what the civilized countries have consecutively practiced.

From the abovementioned reasons, it is suggested that the Carriage of Goods by Sea
Act, B.E. 2534 (1991) be amended by adding the legal provisions to allow the parties to extend
the prescription in filing a lawsuit with regard to the carriage of goods by sea together with



i)

adding the part relating to the filing a lawsuit against the third parties to include the filing a
lawsuit against other carriers or consignors as well. Moreover, this Act should be amended by
adding the legal provisions to allow the parties to file a lawsuit based on the ground from the
wrongful act and against the employees and agents of the carrier. The claim in any cases should
not be limited-only for loss, damage or delay in delivery of goods. To do so, the laws should be in
the same international standard as the civilized countries.
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" W E Astle. (1981). The Hamburg Rules. p51.

* Hague-Visby Rules 1968, Article 1 paragraph 2. “..In Article 3 paragraph 6 sub-paragraph 4
shall be deleted and replaced by : Subject to paragraph 6his the carrier and the ship shall in any event be
discharged from all liability whatsoever in respect of the goods, unless suit is brought within one year of their
delivery or of the date when they should have been delivered. This period may, however, be extended if the
parties so agree after the cause of action has arisen..”

® Hague-Visby Rules 1968, Article 1 paragraph 3 “.In Article 3, after paragraph 6, shall be
added the following paragraph 6bis : An action for indemnity against a third person may be brought even after
the expiration of the year provided for in the preceding paragraph if brought within the time allowed by the law
of the Court seized of the case, However, the time allowed shall be not les than three months, commencing from
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the day when the person bringing such action for indemnity has settle the claim or has been served with process
in the action against himself..”

Dzn yainna. auay, i 158,
ol T1lsaq Hague Rules 1924, Article 24 uaz 5 1szneu

® Hague-Vishy Rules 1968 Article 3 paragraph 1 “. The defences and limits of liability provided
for in this Convention shall apply in any action against the carrier in respect of loss or damage to goods covered
by a contract of carriage whether the action be founded in contract or in tort..”
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o Hague Rules 1924, Article 3 paragraph 6 sub-paragraph 4.

® Hague-Vishy Rules 1968, Article 1.

®Hague-Visby Rules 1968, Article 3 paragraph 2 “..If such an action is brought against a servant
or agent of the carrier ( such servant or agent not being an independent contractor ), such servant or agent shall

be entitled to avail himself of the defences and limits of liability which the carrier is entitled to invoke under
this Convention..”
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®Hamburg Rules 1978, Article 20

“1. Any action relating to carriage of goods under this Convention is time barred if judicial
or arbitral proceedings have not been instituted within a period of two years.

2. The limitation period commences on the day on which the carrier has delivered the goods
or part thereof o, in cases where no goods have heen delivered, on the last day on which the goods should have
been delivered.

3. The day on which the limitation period commences is not included in the period.

4. The person against whom a claim is made may at any time during the running of the
limitation period extend that period by a declaration in writing to the claimant. This period may be further
extended by another declaration or declarations. ...”
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WE Astle. (1981). The Hamburg Rules. p.138.

® Hamburg Rules 1978, Article 20 “...5.An action for indemnity by a person held liable may be
Instituted even after the expiration of the limitation period provided for in the preceding paragraphs if instituted
within the time allowed by the law of the State where proceedings are instituted. However, the time allowed
shall not be less than 90 days commencing from the day when the person instituting such action for indemnity
has settled the claim or has been served with process in the action against himself.”
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® Hamburg Rules 1978, Article 20 paragraph 1 “Any action relating to carriage of goods under this
Convention is time barred if judicial or arbitral proceedings have not been Instituted within a period of two
years...”

m Hamburg Rules 1978, Article 7 paragraph 1 “The defences and limits of liability provided for in
this Convention apply in any action against the carrier in respect of loss or damage to the goods covered by the
contract of carriage by sea, as well as of delay in delivery whether the action is founded in contract, in tort or
otherwise...”

™S, Mankabady. The Hamburg Rules on the carriage of goods by sea. p.96.

"Hamburg Rules 1978, Article 20 paragraph 1
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™ Hamburg Rules 1978, Article 10 paragraph 2 “.All provision of this Convention governing the
responsibility of the carrier also apply to the responsibility of the actual carrier for the carriage performed by
him. The provisions of paragraph 2 and 3 of article 7 and of paragraph 2 of article 8 apply if an action is
brought against a servant or agent of the actual carrier. ..”

™ Hamburg Rules 1978, Article 7 paragraph 2 “...If such an action is brought against a servant or
agent of the carrier, such servant or agent, if he proves that he acted within the scope of his employment, is
entitled to avail himself of the defences and limits of liability which the carrier is entitled to invoke under this
Convention...”
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™ Hamburg Rules 1978, Article 10 paragraph 2.

" www.megill.caffiles/maritimelaw/japan.pf

" The Japanese carriage of goods by sea Act, 1992. Article 3 (1) “The carrier shall be liable for the
loss, damage or delayed arrival of the goods which is caused by his own or his servant’s negligence for the
receipt, loading, stowage, carriage, custody, discharge and delivery of such goods. ...”


http://www.mcgill.ca/files/maritimelaw/japan.pdf
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™ The Japanese carriage of goods by sea Act, 1992. Article 14 “(1) The carrier shall be
discharged from his liability for the goods unless a legal suit is brought within one year from the date of
delivery of the goods ( or the date when the goods should have been delivered in the case of the total loss of the
goods) . (2) The one year period under the preceding paragraph may be extended by mutual agreement of the
parties only after the damage to the goods has occurred. ....”

™ The Japanese carriage of goods by sea Act, 1992 Article 14 (3) “Where the carrier has further
consigned the transport of the goods to a third party, if the carrier has indemnified the damages or a legal suit
has been brought against him within the period specified in paragraph (1), the third party’s liability for the
goods shall not be discharged even after the expiration of the period specified in paragraph (1) ( or the extended
period if the period specified in paragraph (1) has been extended by the mutual agreement of the carrier and the
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third party under the preceding paragraph ), until the expiration of three months commencing from the day
when the carrier has compensated the damages or a legal suit has been brought against him.”

® The Japanese carriage of goods by sea Act, 1992. Article 20 bis “ (1) The provisions of
paragraph (2) of Article 3, paragraph (4) of Article 11, Articles 12 bis to 14 and paragraph (2) of the preceding
Article shall apply mutatis mutandis to the carrier’s liability for damage to the goods caused by his tort against
the shipper, receiver, or holder of the il of lading. .....”

% The Japanese carriage of goods by sea Act, 1992. Article 14 “ (1) The carrier shall be discharged
from his liability for the goods unless a legal suit is brought within one year from the date of delivery of the
goods ( or the date when the goods should have been delivered in the case of the total loss of the goods). ...”
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a.7.1992 ( Maritime Code of The People’s Republic of China, 1992)
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Hague-Vishy Rules w5e eudayan Hamburg Rules wezR1Rdyaandnnasiinessuns s uuu
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(Maritime Code of The People’s Republic of Chin) aaudi 7 waenien 1992 Fafinaldifery
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% The Japanese carriage of goods by sea Act, 1992. Article 20 bis “ .. (2) Where the carrier’s
liahility for the goods is relieved or lessened, the tort liability of the carrier’s servant to shipper, receiver, or
holder of the bill of lading for damage to the goods shall also be relieved or lessoned to the same extent as the
carrier’s liability is relieved or lessened. ..”

% Hitp:/www.anu.edu.au/law/publicl/material html
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 See Maritime Code of The People’s Republic of China, 1992. Article 47.
®See Maritime Code of The People’s Republic of China,1992. Article 46.

® Maritime Code of The People’s Republic of China,1992. Article 257 “The Limitation period for
claims against the carrier with regard to the carriage of goods by sea is one year, counting from the day on
which the goods were delivered or should have been delivered by the carrier......”
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period or after the expiration thereof, if the person allegedly liable has brought up a claim of recourse against a
third person, that claim is timebarred at the expiration of 90 days, counting from the day on which the person
claiming for the recourse settled the claim, or was served with a copy of the process by the court handling the
claim against him......”

® Maritime Code of The People’s Republic of China, 1992. Article 58 “The defence and limitation
of liability provided for in this chapter shall apply to any legal action brought against the carrier with regard to
the loss of or damage to or delay in delivery of the goods covered by the contract of carriage of goods by sea,
whether the claimant is a party to the contract or whether the action is founded in contract or in tort...”
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® Maritime Code of The People’s Republic of China,1992. Article 257 “The Limitation period for
claims against the carrier with regard to the carriage of goods by sea is one year.......... "

* Maritime Code of The People’s Republic of China,1992. Article 61 “The provision with respect
to the responsibility of the carrier contained in this Chapter shall be applicable to the actual carrier.......... "

! Maritime Code of The People’s Republic of China, 1992. Article 58 “The defence and limitation
of liability provided for in this chapter shall apply to any legal action brought against the carrier with regard to
the loss of or damage to or delay in delivery of the goods covered by the contract of carriage of goods by sea,
whether the claimant is a party to the contract or whether the action is founded in contract or in tort

The provisions of the preceding paragraph shall apply if the action referred to in the preceding
paragraph is brought against the carrier’s servant or agent, and the carrier’s Servant or agent proves that his
action was within the scope of his employment or agent”
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Maritime Code of The People’s Republic of China,1992. Article 61 “The provision with respect to
the responsibility of the carrier contained in this Chapter shall be applicable to the actual carrier. Where an
action is hrought against the servant or agent of the actual carrier, the provisions contained in paragraph 2 of
Article 58 and paragraph 2 of Article 59 of this Code shall apply. ”
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% Hague-Vishy Rules 1968 . Article 1 paragraph 2 “Subject to paragraph 6bis the carrier and the
ship shall in any event be discharged from all liability whatsoever in respect of the goods, unless suit is brought
within one year of their delivery or of the date when they should have been delivered. This period may,
however, be extended if the parties so agree after the cause of action has arisen”
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be entitled to avail himself of the defences and limits of liability which the carrier is entitled to invoke under
this Convention.”
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% Hamburg Rules 1978. Article 7 paragraph 2 “If such an action is brought against a servant or
agent of the carrier, such servant or agent, if he proves that he acted within the scope of his employment, is
entitled to avail himself of the defences and limits of liability which the carrier is entitled to invoke under this
Convention.”
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