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ABSTRACT

Sine Criminal Law in Thailand has no clearly explanation of concepts and no
criterion of separation between commencement and preparation, it allowed the jurists as in many
countries to create many theory concepts for their own doing justice. In section 80 of Thailand
criminal law, it provided only that attempts mean commencement and commencement mean acts
to commit an offence which are incomplete, or are complete but unsuccessful. It does not explain
how the characters of the conducts are. The meanings of committing crime in the criminal law is
the acts that passed the steps of preparation but were not the complete offences. The degree of the
conducts is difference in boundary from beyond mere preparation to proximity to the completion
of'a crime. The limit of the scope of such conducts is a problem to be argued.

In Thailand, courts provide and give the meanings the concepts, but they have not
clearly said which criterion or theory they adopt for useful guidance. An approach will specify
facts of the conducts, then provide discretion to decide to each case as they think fit. Another
approach will use criterion of proximity or remote to the completion of a crime to be standard to
judge, which similar to the proximity acts theory in other countries.

In study, we can see that courts accept the proximity acts theory to adopt for useful
guidance on this issue. However, the character of the criterion, and theory explanation still has
the character of applying discretion for facts in any particular case (case by case) and give the
strictly meanings by holding the proximate act to complete of a crime must be the step of the
conduct that is part of fault elements, which cause the uncertainty, and in gone case it is contrary

to the public feelings.



i)

The objective of this thesis is to study how the characteristics of the concepts and
the criterion providing of the separation between commencement and preparation in thailand
should be by studying research documents, information from textbooks, thesis articles, justice
case study, and law comments on this issue.

From the study, we found that the separation of commencement and preparation in
many countries has the characteristic of limit of the criterion for general use in the farm of many
law theories. Nowadays, there will be approach to expand the boundary of attempts to highly
protect society. Traditional common law countries have the viewpoint to emphasize more
subjective, now they expand the boundary to be criterion which has the viewpoint to emphasize
more in subjective, as in England right now there is criterion on the Criminal Attempts Acts 1981.
In America, there is criterion on the substantial step acts theory. To the civil law countries, even
though France use same criterion on the proximity acts theory, it has the viewpoint that
emphasize subjective of the agent, that is not only based on criterion of the conducts which is
proximate in fault element of the agent, but also consider the intent of the agent together which
the behavior. In Germany, they use dangerous possibility acts theory, which criterion of the
conduct that affects morals in the law to be judged.

The suggestion of this is that there should be the criterion limit to be used as forming
general standard. In the form of theory to clearly explain principles and reasons to be used, and
the theory should expand the boundary of commencement attempts to highly protect society as in
many countries nowadays. For myself, I think that the criterion of the substantial step acts theory
has too wide boundary. To give the meanings of the traditional criterion to discretion in particular
facts is uncertain an too narrow. The criterion that should be used to separate still is the criterion
of proximity or remote to the complete crime, but the meanings of proximity should not be
limited only on the conduct element. The discretion standard should include the proximity to the
complete crime, risks, danger to cause harm to victim and society, violence of that offence, the
behavior of continuous conducts and the purpose of the conducts of the agent, evidence which is
to expand the boundary of commencement attempts more on subjective, on the basic purpose of
providing offence to prevent harm before it happened (nip violence in the bud), which similar to
the criterion of the proximity acts theory in France, uses dangerous proximity acts theory in

America, and dangerous possibility acts theory in Germany.
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! Model Penal Code 1962 section 5.01

(1) provides that : A person is guilty of an attempt to commit a crime if, acting with the kind of
culpability otherwise required for commission of the crime, he:

a) purposely engages in conduct which would constitute the crime if the attendant circumstances
were as he believes them to be; or

b) when causing a particular result is an element of the crime, does or omits to do anything with the
purpose of causing or with the belief that it will cause such result, without further conduct on his part; or

¢) purposely does or omits to do anything which, under the circumstances as he believes them to be,
is an act or omission constituting a substantial step in a course of conduct planned to culminate in his
commission of the crime.

(2) Conduct Which May Be Held Substantial Step Under Subsection (1)(c). Conduct shall not be

held to constitute a substantial step under subsection (1)(c) of this section unless it is strongly corroborative of
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the actor's criminal purpose. Without negativing [sic] the sufficiency of other conduct the following, if strongly
corroborative of the actor's criminal purpose, shall not be held insufficient as a matter of law:

a) lying in wait, searching for or following the contemplated victim of the crime

b) enticing or seeking to entice the contemplated victim of the crime to go to the place contemplated
for its commission

¢) reconnoitering the place contemplated for the commission of the crime

d) unlawful entry of a structure, vehicle or enclosure in which it is contemplated that the crime will be
committed

e) possession of materials to be employed in the commission of the crime, which are specially
designed for such unlawful use or which can serve no lawful purpose of the actor under the circumstances

f) possession, collection or fabrication of materials to be employed in the commission of the crime, at
or near the place contemplated for its commission, where such possession, collection or fabrication serves no
lawful purpose of the actor under the circumstances

g) soliciting an innocent agent to engage in conduct constituting an element of the crime.

In this test the court looks at the overt acts that the defendant has committed and determines their
relative importance in the chain of causation of the crime. Those acts which are "remote preparatory acts not
reasonably in the chain of causation do not make out a case of attempt. Retrieved April 12,2005. from

http://wings.buffalo.edu/law/bclc/resource.htm
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! France Penal Code 1952

article 121-4 The perpetrator of an offence is the person who :

1) commits the criminally prohibited act;

2) attempts to commit a felony or,in the cases provided for by Statute,a misdemeanour

article 121-5 An attempts is committed where,being demonstrated by a beginning of execution,it was

suspended or failed to achieve the desired effect solely through circumstances independent of the perpetrator’s

will. Retrieved February 21 2005,from http://wings.buffalo.edu/law/law/bclc/resource.htm
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108 Germany Criminal Code (Strafgesetzbuch,StGB)

section 22 Definition of Terms

Whoever, in accordance with his understanding of the act, takes an immediate step towards the
realization of the elements of the offense, attempts to commit a crime

section 23 Punishability for an Attempt

(1) An attempt to commit a serious criminal offense is always punishable, while an attempt to
commit a less serious criminal offense is only punishable if expressly provided by law.

(2) An attempt may be punished more leniently that the completed act (Section 49a subsection (1)).

(3) If the perpetrator, due to a gross lack of understanding, fails to recognize  that the attempt could
not possibly lead to completion due to the nature of the object on which of the means with which it was to be
committed, the court may withhold punishment or in its own discretion mitigate the punishment (section 49

subsection (2) ). Retrived April 20,2005. from http://www.iuscomp.org/gla/statutes/StGB.htm
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