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ABSTRACT

The objectives of this thesis are to study about the problem of legitimacy inspection
after use of deadly force by police officers. It is ostensible that use of deadly torce in the process
of arresting a person impinges greatly upon the right to life and property, as well as the freedoms
of the population. Therefore, [t is necessary to have concrete measures to control and scrutinize
such action with a view to preventing abuse by state authorities.

As for the results of this research, legitimacy inspection after use of deadly force by
police officer has defections and problem of legal control. Because of police officers use deadliy
force and police officers check the procedures for inquests in criminal case. [t’s only one organ
do and ne accountability. This problem bring to suspicion.

The author intend to suggest the way to solve the problem that doctors qualified in
forensic medicine to perform autopsies is fully authorized to perform an autopsy and dissection
of dead body, gather all the evidence related to death and examine witnesses. In The mquiry
process should have Public Prosecutor or Administrative during the inquiry because of
accountability. In the examination, the Court will not do the examination until the husband,
wife, ascendant, descendant, legal representative or custodian of the deceased or organ of
human right are entitled to apply by motion to the Courl for examining the witness adduced by

the Public Prosecutor and to adduced other witness.
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be prevented from committing the crime will cause death or serious bodily harm to
another unless the crime is prevented or terminate, and also that the use of the deadly
force will not endanger innocent personslz.
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H1M31 89 Extent of Autopsies

The autopsy shall always extend to the opening of the head, chest and abdominal
cavity if such is possible in view of the condition of the corpse.

A5 Autopsies on New-born Children

When The corpse of a new-born Child is opened the examination shall in particular
be directed to the question whether it lived afier or during its birth and whether it was mature or
at lest able to continue itself outside of the womb,

#7191 Toxicological Examinations

L. If there is suspicion of poisoning the examination of suspicious substances found in
the corpse or elsewhere shall be conducted by a chemist or by a professional governmental
agency established to make such examinations.

11. The Judge may order that such examination shall take place the assistance of under
the direction of a physician.
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Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and
Summary Executions
Office of the United Natioens High Commissioner for Human Rights

Geneva, Switzerland

Recommended by Economic and Social Council resolution 1985765 of 24 May 1989*
Prevention

1. Governments shall prohibit by law all extra-legal, arbitrary and summary
executions and shall ensure that any such executions are recognized as offences under their
criminal laws, and are punishable by appropriate penalties which take into account the seriousness
of such offences. Exceptional circumstances including a state of war or threat of war, internal
political instability or any other public emergency may not be invoked as a justification of such
executions,

Such executions shall not be carried out under any circumstances including, buf not
limited 10, sitvations of internal armed conflict, excessive or illegal use of force by a public
official or other person acting in an official capacity or by a persen acting at the instigation, or
with the consent or acquiescence of such person, and situations in which deaths accur in custody.
This prohibition shall prevail over decrees issued by governmental authority.

2. In order to prevent extra-legal, arbitrary and summary executions, Governments
shall ensure strict control, including a clear chain of command over all officials responsible for
apprehension, arrest, detention, custody and imprisonment, as well as those officials authorized
by law to use force and firearms.

3. Governments shall prohibit orders from superior officers or public authorines
authorizing or inciting other persons to carry out any such extralegal, arbitrary or summary
executions. All persons shall have the right and the duty to defy such orders. Training of law

enforcement officials shall emphasize the above provisions.

*
In resolution 1989/65, paragraph 1, the Economic and Social Council recommended that the
Principles on the Effective Prevention and Investigation of Extra-legal, Arbitrary and Summary Executions
should be taken into account and respected by Governments within the framewark of their national legislation

and practices.
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4. Effective protection through judicial or other means shall be guaranteed to
individuals and groups who are in danger of extra-legal, arbitrary or summary executions,
including those who receive death threats.

5. No one shall be involuntarily retumed or extradited to a country where there are
substantial grounds for believing that he or she may become a victim of extra-legal, arbitrary or
surmmary execution in that country.

6. Govermments shall ensure that persons deprived of their liberty are held in
officially recogmized places of custody, and that accurate information on their custody and
whereabouts, including transfers, is made promptly available to their relatives and lawyer or other
persons of confidence.

7. Qualified inspectors, including medical personnel, or an equivalent independent
authority, shall conduct inspections in places of custody on a regular basis, and be empowered to
undertake unannounced inspections on their own initiative, with full guarantees of independence
in the exercise of this function. The inspectors shall have unrestricted access to all persons in such
places of custody, as well as to all their records.

8. Governments shall make every effort to prevent extra-legal, arbitrary and summary
executions through measures such as diplomatic intercession, improved access of complainants to
intergovernmental and judicial bedies, and public denunciation. Intergovernmental mechanisms
shall be used to investigate reports of any such executions and to 1ake effective action against
such practices.

Governments, including those of countries where extra-legal, arbitrary and summary
executions are reasonably suspected to occur, shall cooperate fully in intemational investigations
on the subject.

Investigation

9. There shall be thorough, prompt and impartial investigation of all suspected cases
of extra-legal, arbitrary and summary executions, including cases where complaints by relatives
or other reliable reports suggest unnatural death in the above circumstances. Governments shall
maintain investigative offices and procedures to undertake such inquiries. The purpose of the
investigation shall be to determine the cause, manner and time of death, the person responsible,

and any pattern or practice which may have brought about that death. It shall include an adequate
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autopsy, collection and analysis of all physical and documentary evidence and statements from
witnesses, The investigation shall distinguish between natural death, accidental death, suicide and
homicide.

10. The investigative authority shall have the power to obtain all the information
necessary to the inquiry. Those persons conducting the investigation shall have at their disposal
all the necessary budgetary and technical resources for effective investigation. They shall also
have the authonty to oblige officials allegedly involved in any such executions to appear and
testify. The same shall apply to any witness. To this end, they shall be entitled to issue
summonses to witnesses, including the officials aliegedly involved and to demand the production
of evidence.

11, In cases in which the established investigative procedures are inadequate because
of lack of expertise or impartiality, because of the importance of the matter or because of the
apparent existence of a pattern of abuse, and in cases where there are complaints from the family
of the victim about these inadequacies or other substantial reasons, Governments shall pursuc
investigations through an independent commission of inquiry or similar procedure. Members of
such a commission shall be chosen for their recognized impartiality, competence and
independence as individuals. In particular, they shall be independent of any institution, agency or
person that may be the subject of the inquiry. The commission shall have the authority to obtain
all information necessary to the inquiry and shall conduct the inquiry as provided for under these
Principles.

12. The body of the deceased person shall not be disposed of until an adequate
autopsy is conducted by a physician. who shall, if possible, be an expert in forensic pathology.
Those conducting the autopsy shall have the right of access to all investigative data, fo the place
where the body was discovered, and to the place where the death is thought to have occurred. If
the body has been buried and it later appears that an investigation is required, the body shall be
promptly and competently exhumed for an autopsy. If skeletal remains are discovered, they
should be carefully exhumed and studied according to systematic anthropological techniques.

13. The body of the deceased shall be available to those conducting the autopsy for a
sufficient amount of time to enable a thorough investigation to be carried out. The autopsy shail,

at a minimum, attempt to establish the identity of the deceased and the cause and manner of
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death. The time and place of death shall also be determined to the extent possible. Detailed colour
photographs of the deceased shall be included in the autopsy report in order to document and
support the findings of the investigation. The autopsy report must describe any and all injuries to
the deceased including any evidence of torture.

14, In order to ensure objective resuits, those conducting the autopsy must be able fo
function impartially and independently of any potentially implicated persons or organizations or
entities.

15. Complainants, witnesses, those conducting the investigation and their families
shall be protected from violence, threats of violence or any other form of intimidation. Those
potentially implicated in extra-legal, arbitrary or summary executions shall be removed from any
position of control or power, whether direct or indirect. over complainants, witnesses and their
families, as well as over those conducting investigations.

16. Families of the deceased and their legal representatives shall be informed of, and
have access to. any hearing as well as to all information relevant to the investigation, and shall be
entitled to present other evidence. The family of the deceased shall have the right to insist that a
medical or other qualified representative be present at the autopsy. When the identity of‘ a
deceased person has been determined, a notification of death shall be posted, and the family or
relatives of the deceased shall be informed immediately. The body of the deceased shall be
returned to them upon completion of the investigation.

17. A written report shall be made within a reasonable period of time on the methods
and findings of such investigations. The report shall be made public immediately and shall
include the scope of the inquiry, procedures and methods used to evaluate evidence as well as
conclusions and recommendations based on findings of fact and on applicable law. The report
shall also describe in detail specific events that were found to have occurred and the evidence
upon which such findings were based, and list the names of witnesses who testified, with the
exception of those whose identities have been withheld for their own protection. The Government
shall, within a reasonable period of time, either reply to the report of the investigation, or indicate
the steps to be taken in response to it.

Legal proceedings
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18. Governments shall ensure that persons ideatified by the investigation as having
participated in extra-legal, arbitrary or sumumary executions in any temritory under their
jurisdiction are brought to justice. Governments shall either bring such persons to jusiice or
cooperate to extradite any such persons to other countries wishing to e¢xercise jurisdiction. This
principle shall apply irmespective of who and where the perpetrators or the victims are, their
nationalities or where the offence was committed.

16. Without prejudice to principle 3 above, an order from a superior officer or a
public authority may not be invoked as a justification for extra-legal, arbitrary or summary
executions. Superiors, officers or other public officials may be held responsible for acts
committed by officials under their authority if they had a reasonable opportunity to prevent such
acts. In no circumstances, including a state of war, siege or other public emergency, shall blanket
immunity from prosecution be granted 10 any person allegedly invelved in extra-legal, arbitrary or
summary executions.

20. The famjlies and dependents of victims of extra-legal, arbitrary or summary

executions shall be entitled to fair and adequate compensation within a reasonable period of time.
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Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
Office of the United Nations High Commissioner for Human Rights

Geneva, Switzerland

Adopted by the Eighth United Nations Congress on the Prevention of Crime and
the Treatment of Offenders, Havana, Cuba, 27 August to 7 September 1990.

Whereas the work of law enforcement officials* is a social service of great importance
and there is, therefore, a need to maintain and, whenever necessary, to improve the working
conditions and status of these officials,

Whereas a threat 10 the {ife and safety of iaw enforcement officials must be seen as a
threat to the stability of society as a whole,

Whereas law enforcement officials have a vital role in the protection of the right 1o
life, liberty and security of the person, as guaranteed in the Universal Declaration of Human
Rights and reaffirmed in the Intemational Covenant on Civil and Political Rights,

Whereas the Standard Minimum Rules for the Treatment of Prisoners provide for the
circumstances in which prison officials may use force in the course of their duties,

Whereas article 3 of the Code of Conduct for Law Enforcement Officials pravides
that law enforcement officials may use force only when strictly necessary and to the extent
required for the performance of their duty,

Whereas the preparatory meeting for the Seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, held at Varenna, [taly, agreed on elements
to be considered in the course of further work on restraints on the use of force and firearms by law
enforcement officials,

Whereas the Seventh Congress, in its resolution 14, inter alia, emphasizes that the use
of force and firearms by law enforcement officials should be commensurate with due respect for
human rights;,

Whereas the Economic and Soctal Council, in its resolution 1986/10, section IX, of
21 May 1986, invited Metnber States to pay particular attention in the implementation of the
Code to the use of force and firearms by law enforcement officials, and the General Assembly, in
its resolution 41/149 of 4 December 1986, inter alia, welcomed this recommendation made by the

Council,
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Whereas it is appropriate that, with due regard to their personal safety, consideration
be given to the role of law enforcement officials in relatiop to the administration of justice. to the
protection of the right to life, liberty and security of the person, to their responsibility to maintain
public safety and social peace and to the importance of their qualifications, training and conduct,
The basic principles set forth below, which have been formulated to assist Member States in their
task ot ensuring and promoting the proper role of law enforcement officials, should be taken inte
account and respected by Governments within the framework of their national legislation and
practice, and be brought to the attention of law enforcement officials as well as other persons,
such as judges, prosccutors, lawyers, members of the executive branch and the legislature, and the
public.

General provisions

1. Governments and law enforcement agencies shall adopt and implement rules and
regulations on the use of force and firearms against persons by law enforcement officials. In
developing such rules and regulations, Govermments and law enforcement agencies shall keep the
ethical issues associated with the use of force and firearms constantly under review,

2. Governments and law enforcement agencies should develop a range of means as
broad as possible and equip law enforcement officials with various types of weapons and
ammunition that would allow for a differentiated use of force and firearms. These should include
the development of non-lethal incapacitating weapons for use in appropriate situations, with a
view to increasingly restraining the application of means capable of causing death or injury to
persons. For the same purpose, it should aiso be possible for law enforcement officials to be
equipped with self-defensive equipment such as shields, helmets, bullet-proof vests and bullet-
proof means of transportation, in order to decrease the need to use weapons of any kind.

3. The development and deployment of non-lethal incapacitating weapons should be
carefully evaluated in order to mimmize the risk of endangering uninvolved persons, and the use
of such weapons should be carefully conirolled.

4. Law enforcement officials, in carrying out their duty, shall, as far as possible, apply
non-violent means before resorting to the use of force and firearms. They may use force and
firearms only if other means remain ineffective or without any promise of achieving the intended

result.
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5. Whenever the lawful use of force and firearms is unavoidable, law enforcement
officials shall:

{a) Exercise restraint in such use and act in proportion to the seriousness of the
offence and the legitimate objective to be achieved,

(b) Minimize damage and injury, and respect and preserve human life;

(c) Ensure that assistance and medical aid are rendered to any injured or affected
persons at the earliest possible moment;

(d} Ensure that relatives or close friends of the injured or affected person are notified
at the earliest possible moment.

6. Where injury or death is caused by the use of force and firearms by law
enforcement officials, they shall report the incident promptly to their supenors. in accordance
with principle 22.

7. Governments shall ensure that arbitrary or abusive use of force and firearms by law
enforcement efficials is punished as a criminal offence under their law.

8. Exceptional circumstances such as internal political instability or any other public
emergency may not be invoked to justify any departure from these basic principles,

Special provisions

9. Law enforcement officials shall not use firearms against persons except in self-
defence or defence of others against the imminent threat of death or serious injury, to prevent the
perpetration of a particularly sericus crime involving grave threat to life, to arrest a person
presenting such a danger and resisting their authority, or to prevent his or her escape, and only
when less extreme means are insufficient to achieve these objectives. In any event. intentional
lethal use of firearms may only be made when strictly unavoidable in order to protect life.

10, In the circumstances provided for under principle 9, law enforcement officials
shall identify themselves as such and give a clear warning of their intent to use firearms, with
sufficient time for the waming to be observed, unless to do so would unduly place the law
enforcement officials at risk or would create a risk of death or serious harm to other persons, or
would be clearly inappropriate or pointless in the circumstances of the incident.

I1. Rules and regulations on the use of fircarms by law enforcement officials shouid

include gu_idelines that:
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(a) Specify the circumstances under which law enforcement officials are authorized to
carry firearms and prescribe the types of firearms and ammunition permitted;

(b) Ensure that firearms are used only in appropriate circumstances and in a manner
likely to decrease the risk of unnecessary harm;

(¢c) Prohibit the use of those firearns and ammunition that cause unwarranted injury
or present an unwarranted risk;

(d) Regulate the control, storage and issuing of firearms, including procedures for
ensuring that law enforcement officials are accountable for the firearms and ammunition issued to
them;

(e) Provide for wamings to be given, if appropriate, when firecarrns are to be
discharged,;

{f) Provide for a system of reporting whenever law enforcement officials use firearms
in the performance of their duty.

Policing unlawful assemblies

12. As evervone 1s allowed to participate in Jawful and peaceful assemblies, in
accordance with the principles embodied in the Universal Declaration of Human Rights and the
International Covenant on Civil and Political Rights, Govemments and law enforcement agencies
and officials shall recognize that force and firearms may be used only in accordance with
principles 13 and 14.

13. In the dispersal of assemblies that are unlawful but non-violent, law enforcement
ofticials shali avoid the use of force or, where that is not practicable, shall restrict such force to
the minimum extent necessary.

14. In the dispersal of violent assemblies, law enforcement officials may use firearms
only when less dangerous means a;'e not practicable and only to the minimum extent necessary.
Law enforcement officials shall not use firearms in such cases, except under the conditions
stipulated in principle 9,

Policing persons in custody or detention

I5. Law enforcement officials, in their relations with persons in custody or detention,

shall not use force, except when strictly necessary for the maintenance of security and order

within the institution, or when personal safety is threatened.
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16. Law enforcement officials, in their relations with persens in custody or detention,
shall not use firearms, except in seif-defence or in the defence of others against the immediate
threat of death or serious injury, or when strictly necessary to prevent the escape of a person in
custody or detention presenting the danger referred to in principle 9.

17. The preceding principles are without prejudice to the rights, duties and
responsibilities of prison officials, as set oul in the Standard Minimum Rules for the Treatment of
Prisoners, particularly rules 33, 34 and 54.

Qualifications, training and counseling

18. Governments and Jaw enforcement agencies shall ensure that all law enforcement
officials are selected by proper screening procedures, have appropriate moral, psychological and
physical qualities for the effective exercise of their functions and receive continuous and thorough
professional training. Their continued fimess to perform these functions should be subject to
periodic review.

19. Governments and law enforcement agencies shall ensure that all law enforcement
officials are provided with training and are tested in accordance with appropriate proficiency
standards in the use of force. Those law enforcement officials who are required to carry firearms
should be authorized to do so only upon completion of special training in their use.

20. In the training of law enforcement officials, Governments and law enforcement
agencies shall give special attention to issues of police ethics and human rights, especially in the
investigative process, to alternatives to the use of force and firearms, including the peaceful
settlement of conflicts, the understanding of crowd behaviour, and the methods of persuasion,
negotiation and mediation, as well as to technical means., with a view to limiting the use of force
and firearms. Law enforcement agencies should review their training programmes and cperational
procedures in the light of particular ihcidents.

21. Governments and law enforcement agencies shall make stress counselling
available to law enforcement officials who are involved in situations where force and firearms are

used.
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Reporting and review procedures

22. Govemments and law enforcement agencies shall establish effective reporting and
review procedures for all incidents referred to in principles 6 and 11 (f). For incidents reported
pursuant to these principles. Governments and law enforcement agencies shall ensure that an
effective review process is available and that independent administrative or prosecutorial
authotities are in a position to exercise jurisdiction in appropriate circumstances. In cases of death
and serious injury or other grave consequences, a detailed report shall be sent promptly to the
competent authorities responsible for administrative review and judieial control.

23. Persons affected by the use of force and firearms or their legal representatives
shall have access to an independent process, including a judicial process. In the event of the death
of such persons, this provision shall apply to their dependants accordingly.

24, Governments and law enforcement agencies shall ensure that superior officers are
held responsible if they know, or should have known, that law enforcement officials under their
commangd are resorting, or have resorted, to the unlawfil use of force and firearms, and they did
not take all measures in their power to prevent, suppress or report such use.

25. Governments and law enforcement agencies shall ensure that no criminal or
disciplinary sanction is imposed on law enforcement officials who, in compliance with the Code
of Conduct for Law Enforcement Officials and these basic principles. refuse to carry out an order
to use force and firearms, or who report such use by other officials.

26. Obedience to superior orders shall be no defence if law enforcement officials
knew that an order to use force and firearms resulting in the death or serious injury of a person
was manifestly unlawful and had a reasonable opportunity 1o refuse to follow it. In any case,

responsibility also rests on the superiors who gave the unlawful orders.

Naote : *In accordance with the commentary to article 1 of the Code of Conduct for Law Enforcement
Officials, the term "law enforcement officials” includes all officers of the law, whether appointed or elected,
who exercise police powers, especially the powers of arrest or detention. In countries where police powers are
exercised by military authorities, whether uniformed or not, or by State security forces, the definition of law

enforcement officials shall be regarded as including officers of such services.
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