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ABSTRACT

The right to silence is one of the rights of alleged offender and defendant not to
depose or testify anything. Such right also includes the right not to be oral evidence or give any
evidence. This is because the alleged offender or the defendant is not obliged to answer any
questions of the police officer or the court. The plaintiff must shoulder the burden of proving,
beyond reasonable doubt, the defendant’s guilt. As such, the right to silence is an element of
presumption that the alleged offender or the defendant is innocent until he is found guilty of an
offence. In no event does the alleged offender or the defendant shall be treated as an offender.
This principle is recognized by Section 11 of The ———————— | 1948, and Section 14 of The
International— | 1976. Therefore, it is recognized that the alleged person has no duty to
answer any questions in respect of the charge during the process of proof. The position of the
alleged offender or the defendant is shifted from an object of the case to be a subject. In the
adversarial legal system, the alleged person is a part of the criminal procedure. Consequently, the
law provides the alleged person and the defendant with the full rights to protect him or to neglect
the case. The Thai criminal procedure code also recognizes this right to silence of the alleged
offender and the defendant according to Section 134/4, which provides that the alleged offender
has a right to remain silent. If the alleged offender waives this right, any statement made by him
can be used against him in the court of law. In addition, in the trial proceeding, Section 172 of
such code also provides that if the defendant does not give any statement, the court shall record

such circumstance in the procedural report and go on further trial proceeding.

In the countries recognizing the common law system, the right to silence is one of

defendant’s privileges against self incrimination, and it is an element of a presumption of the



defendant’s innocent. During the inquiry process, the alleged offender is a right not to answer
any questions of the police officer in respect of the committed offence. This is in line with a rule
that no person has a duty to assist the police officer or any person in the inquiry process of
criminal case. The right to silence of the alleged offender and the defendant is also recognized by
the law of UK, The Police and Criminal Evidence Act, 1984. This is in order to supervise the
work of inquiry officer. This right is also recognized by the Fifth Amendment to the
Constitutional Law of USA. Furthermore, there is also a judgment clarifying this principle in the
case, Miranda v. Arizona (384 U.S. 436, 1966). To say, the alleged person, being taken into
custody, must be warned prior to any questioning that he has the rights to remain silent.
Furthermore, the laws of Germany also recognize this right to silence as provided in Sections 136
(1), 163a (3) and (4) and 243 (4) of the German criminal procedural law.

Nonetheless, the protection of this right of the alleged offender in Thailand is
considered a new measurement and there is no practical norm. It is, therefore, likely that this new
measurement may result in a problem to the work of inquiry officer, the understanding about its
scope, and the adjudication of court. The law of UK, namely The Criminal Justice and Public
Order Act, 1994, Section 34 also provides the jury with the rights to exercise discretion to
reasonably imply the action of the exercising of this right to result in disadvantage to the alleged
offender after being warned. According to the law of USA, namely Fifth Amendment, the court
and the prosecutor has no power to make any comment on exercising this rights and the jury shall
not imply the exercising of this right to result in disadvantage to the alleged offender. To say, the
protection of the right to silent of the alleged offender and the defendant in the USA is greater that
those in the UK. This matter should be considered a gap of law and it may result in an obstacle to
the competent officer to seek for evidence. Also, the people cannot be ensured whether they
should exercise this right or not if they are charged with any offence. Therefore, it is advisable to
study this matter in order to find out the best solution to improve the protection of the rights of the

alleged offender and the defendant to be more effective.
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® Universal Declaration of Human Rights

“Article 1

All human being are born an equal in dignity and rights. They are endowed with reason and
conscience and should act towards one another in a spirit of brotherhood

Article 7

All are equal before the law and are entitled without any discrimination to equal protection of the
law. All are entitled to equal protection against any discrimination in violation of this declaration and against
any incitement to such discrimination.

Article 10

Everyone is entitled in full equality to and public hearing by an independent and impartial tribunal,
in the determination of his rights and of any criminal charge against him.

Article 11 (1)

Everyone charged with a penal offence has the right to be presumed innocent until gaily according

to law is a public trial at which he has all the guarantees necessary for his defence”
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