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ABSTRACT

The Criminal Procedure Code of Thailand is mainly based on the principle of
criminal proceedings by the State. Obviously, all of the public agencies in the justice
procedure are jointly responsible for the examination and investigation of the true facts.
For instance, at the level of inquiry official, it is found that the inquiry official has
power to collect evidence which is both negative and positive to the accused (Section
131). At the level of public prosecutor, it is also found that the public prosecutor has
power to direct the inquiry official to make additional inquiry or to send him for
examination any witness for the purpose of making further orders (Section 143). However,
at the level of the Court, there are provisions which render power to the Court to take
evidence and to investigate the true facts by itself during the course of a trial as the
Court thinks fit to take additional evidence (Section 228, 229). Even though, with regard
to the prosecution of criminal cases, the Criminal Procedure Code does not prescribe any
principles for public prosecutors to institute criminal prosecution, the same as the case in
France where the criminal proceeding is proceeded on by the State, the injured person
who is entitled to institute criminal prosecution shall be subject to the condition of
“Injured Person” under Section 2 (4). Moreover, the obvious main point of the principle in

the criminal proceeding by the State in the case where the public prosecutor is prosecutor



that although the law entitles the injured person to institute criminal prosecution as
mentioned above, in the case where the public prosecutor and the injured person are joint
prosecutors, if the public prosecutor is of the opinion that the injured person will cause
detriment to the case of the public prosecutor, the public prosecutor is entitled to apply
to the Court for an order directing the injured person to do or not to do such act
(Section 32).

As a result of this, the form of criminal proceedings which are mainly based
on the principle of criminal proceedings by the State is not deemed as defence or dispute
between parties. This is different from the Common Law which is primitive law in
England, whereby the concept of criminal proceedings is based on the principle of the
criminal proceeding by the people. Such criminal proceeding is in the form of defence
between parties in the case, the same as in the civil cases, whereby the Court is strictly
neutral in controlling the case proceeding. Additionally, it is regarded as a lose-win
matter between parties whereby the case proceeding has to be strictly in accordance with
the principles and procedures relating to evidence.

In Thailand, with law reformation, there have been established principles and
the selection of a procedure law system of the modeled countries where civil law is
practiced. But the concept of Thai lawyers is puzzling in the principle and intention of
the Criminal Procedure Law due to the overwhelming influence of the common law.
Because of this, the form of criminal proceeding tends to be in accordance with the
nature where the Court is strictly neutral and where it is the duty of both parties to put
forward defence through the allegation, disputes and the forms of presenting evidence
seriously. More importantly, both parties must be regarded as the parties who have equal
status, the same as in the civil cases whereby in such case, the plaintiff does not
separate whether he is the public or private prosecutor. This includes the prosecution of
criminal cases which are or are not offences against the State. Consequently, it is not
different in criminal proceedings by either the public prosecutor or the injured person. In
the case study of the public prosecutor who fails to appear in the Court at the time fixed
for hearing, the Court shall, with its power prescribed in the first paragraph of the

Section 166 of the Criminal Procedure Code, dismiss the said charge. Although this is a



criminal charge against the State, in principle, the criminal prosecution by the State is
deemed that the public prosecutor does not institute the criminal prosecution on his behalf,
but on the behalf of the State because the public prosecutor has responsibility to bestow
justice and preserve the State’s interest in order to protect the people’s rights and
freedom, which are public interest. Therefore, the public prosecutor cannot be a party
with the accused substantially, but he can be the only a formal party.

The dismissal of criminal cases where the public prosecutor is prosecutor due
to his failure to appear in the Court at the time fixed for hearing means that it is the
dismissal of charge due to the functional malpractice of the state official in the case
whereby the State itself is the injured person. The law enforcement in this manner does
not only accord with and is not only in line with the principle of the -criminal
proceedings by the State as specified in the Criminal Procedure Code, but it also causes
damage to the injured person because he is barred from the rights to reinstitute the
criminal prosecution. Consequently, the wrongdoer may be released from just punishment
for technical reason, and is not released by proof that he is not guilty.

In order to enforce Section 166 of the Criminal Procedure Code in accordance
with, and to be in line with the principle of the criminal proceeding by the State, the
interpretation of the provision in such Section cannot be applied with the case where the
public prosecutor is prosecutor in the criminal case. Instead, this should be applied with
only in the case whereby the injured person is prosecutor. Otherwise, the roles and status
of the public prosecutor are not different from those of the private prosecutor. As a
result of this, the enforcement of the Criminal Procedure Code does not attain the

intention as prescribed and does not truly bestow justice to people.
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