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ABSTRACT

This thesis aims to study (1) the certainty of legal status of orders to
transfer government officers, (2) the principles and procedures in issuing the
orders to transfer government officers, including the process of opposing such
orders at the administrative level and (3) the control and examination of
administration’s discretions in issuing the orders to transfer government officers
by the administrative court. It also includes a comparative study of the concepts
and principles of other countries and Thailand as a guideline in considering and
deciding administrative cases in Thailand.

This study is mainly in the form of documentary research based on
legal analysis of documents, research, theses, decisions, judgments, orders,
legal opinions and laws relating to the lack of certainty of legal status of the
orders to transfer government officers and problems of extent of control and
examination of legitimacy in administration’s orders to transfer government

officers by the Administrative Court.

It is found that the legal status of the orders to transfer government
officers lacks the certainty whether its status is the administrative order or it is
only an internal administration’s measure because, in this regard, the
Administrative Court has two different ways at arriving at decisions. Actually,
regardless of the legal status of the orders to transfer government officers, the
Administrative Court is empowered to accept the case for its consideration.
But, the certainty of legal status of the orders to transfer government



officers is 1mportant because if the orders to transfer government officers are
administrative orders, it is necessary for commanders to specify reasons
thereof. On the other hand, if the legal status of orders to transfer government
officers is not regarded as an administrative order, it is not necessary for
commanders to specify the reasons thereof. In addition, when the case is
brought into the Administrative Court and if it is found whatever orders are
regarded as administrative orders and are not exempted for the specification of
the reasons subject to the Ministerial Regulation Vol. No. 2 (B.E. 2540) given in
accordance with the Administration Practical Procedure Act, B.E. 2539, the
Administrative Court shall have to revoke the unlawful orders thereof because
they are orders which do not comply with the forms specified by laws.
Additionally, it is also found that the lack of the certainty of legal status of such
orders to transfer government officers creates impact to the control and
examination of the legitimacy of the administration’s orders to transfer the
government officers by the administrative court. In this regard, since the
Administrative Court has made the decisions for certain orders that the orders
to transfer government officers have a legal status as only an internal
administrative measure, the Administration Court consequently renders the
orders rejecting the plaint for its consideration. Furthermore, when the concepts
and principles of other countries are studied and compared, it is found that the
Administrative Court in Thailand still has some room to develop its control and
examination in the future.

This thesis suggests that the orders to transfer government officers whatsoever
issued as usual and effective either generally or individually should have a legal
status as an internal administrative measure only. In other words, they should
not have legal status as administrative orders because all types of orders to
transfer government officers are regarded as the orders of the superiors who
give orders to their subordinates to perform their functions which are related to
their jobs. Such orders are, consequently, not effective directly to the outsiders.
Moreover, the government officers as the state authorities are not legally
entitled in their own positions, but they have powers and duties specified by
laws or assigned only. The orders to transfer government officers do not give
effect to the status of personal rights and duties. B certainty of the legal



status of such orders, it will help the administration obtain a good
understanding of the procedures of their jobs and that they do not need to
specify the reasons in issuing orders to transfer government officers. In
addition, by this certainty, the Administrative Court shall arrive at the decisions
relating to such orders in the same direction. However, with regard to the
control and examination of the legitimacy of the administration’s orders to
transfer government officers by the Administrative Court, it is suggested that
the Administrative Court should increase the degree of control and examination
by which such control and examination should be exercised when there are
errors in the comparison of the level of supervision in order that the government
officers will perform their functions with confidence in the stability of their
legal status and they will be satisfied with the bureaucratic system. This will be
beneficial to the state administration accordingly.
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