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Abstract

An offense pertaining to subsistence on earnings of a prostitute under section 286 of the Penal Code
of Thailand is not a provision that is able to enforce upon a recipient of such earnings, even if it is a part of
earnings, because the court always dismisses a case.

This thesis is aimed at studying a nature of “the subsistence on earnings” as an external element of a
criminal law by taking into consideration of the criminal law under section 2 of the Penal Code in order to find
and apply the specific rules yielded, provided that, for a purpose of a correct enforcement of law. Besides, the
judgments from the past to the present are analyzed in order to find the reason and the interpretation of law of
the Supreme Court on an incapability to enforce thereupon, and the natures of subsistence on earnings of the
English, American and French laws are also compared with the Thai law.

From the studies, it was found that, by means of the interpretation of the offense pertaining thereto
under section 286 of the Penal Code by letters and by an intention of law, the offense element is already
prescribed in the first paragraph of section 286 of the Penal Code that “any person being over sixteen years of
age, subsists on the earnings of a prostitute , even it is a part of her incomes, shall be punished with...”, and
the second paragraph is only an assumption of the actions that are regarded as “the subsistence on earnings”
and “a pimp” according to the first paragraph. However, the nature of the subsistence on earnings is
adjudicated by the Supreme Court that it must be a case where the defendant cannot make his/her living
because he/she lacks of the means of subsistence, even in part, and the prosecutor must produce the witnesses

in order to prove that the defendant has no or enough means of subsistence. If the fact appears that the



defendant has other occupations or earnings or the defendant has no occupations, but his/her spouse or
offspring has other occupations and earnings, the defendant is not guilty under section 286, although he/she
receives a share of earnings partly from the prostitute. The assumption in the second paragraph is applied to
the offense element in such judgment by the Supreme Court. As a result, it is regarded that the Supreme Court
interprets and applies the law narrowly by sticking to the old nature of “the subsistence on earnings” in the
past in which the pimp has no other occupations except the shares derived from earnings of the prostitute
woman.

The offense element and the intention of the law on this kind of offense according to the offense
element under section 286 of the Penal Code and the judgment of the Supreme Court are the same as the
offense pertaining to subsistence on earnings of a prostitute under the English, American and French laws and
their precedent judgments, in which the offender is guilty if he/she receives the earnings from the prostitute,
either in part or in whole and knows that such person is the prostitute, and this provision is also stipulated with
the intention to protect a prostitute woman or man from being taking advantage of the prostitution. On the
contrary, the interpretation and application of this kind of offense are different because the foreign court
adheres strongly to the intention of the law as can be seen in the cases where a recipient of the earnings or a
part of earnings from the prostitute woman or man or a person who provides or induces other persons to be in
the brothel for prostitution proposes is punished by the foreign court. In addition, the English court also
interprets the meaning of “the subsistence on earnings of the prostitution” by including the fact that the
defendant hires out his room to the woman in an unusually high price and knows that such woman is the
prostitute or the fact that the defendant makes a sticker, a book with a name, an address, a telephone number
and the provision of prostitution service. The English court regards that such actions allow the prostitution
which is an illegal action and an immoral earnings. As such, the nature of “making a living” of the English
court is not limited only to the subsistence on earnings of the prostitution.

In conclusion, the offense pertaining to subsistence on earnings of a prostitute is evidently prescribed
by section 286 of the Penal Code, the incapability to punish the offender results from the legal interpretation.
There is no need to legislate a new law, if the criminal law is interpreted in favor of the letters and the

intention of law.
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Where it is made to appear by information on oath before a justice of the peace that there is reasonable cause to suspect
that any house or part of a house is used by a woman for purposes of prostitution , and that a man residing in or frequenting
the house is living wholly or in part on her earnings , the justice may issue a warrant authorising a constable to enter and
search the house and to arrest the man .
Punishment
(1) on indictment —imprisonment not exceeding seven years , ( by the Street Offences Acts 1959, s.4, the maximum
penalty of two years was increased to seven years) ; ( 2) summarily-imprisonment not exceeding six months : Sexual
Offences Act 1956, 5.37 and Sched 2,para 30.

" Sexual Offences Act 1956 , section 31 -: Woman exercising control over prostitute
It is an offence for a woman for purposes of gain to exercise control , direction of influence over a prostitute’s movements
in a way which shows she is aiding , abetting or compelling her prostitution.

* David . W Selfe , Vincent Burke . Perspectives on sex , Crime and Society : Cavendish Publishing Limited ,

Burke , V and Selfe . D, 1998 ,pp. 230-232.
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* Peter Rook and Robert Ward . Rook & Ward on Sexual Offence : Sweet & Maxwell Ltd.,1997, p.305.

* Sexual Offences Act 1967 , section 5. Living on earnings of male prostitute
(1) A man or woman knowing lives wholly or in part on the earnings of prostitution of another man shall be liable-

(a) on summary conviction to imprisonment for a term not exceeding six months ; or (b) on conviction on
indictment to imprisonment for a term not exceeding seven years (3) Anyone may arrest without a warrant a
person found committing an offence under this section

®D.G Cracknell .Cracknell’s Statues Criminal Law Forth Edition : s.1.nd ,p-79.

* Ibid.,pp. 231-232.
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* SECTION 1. That section 2440 of Remington’s Compiled Statutes be amended to read as follow :
Section 2440:
“Every person who-
(1) Shall place a female in charge or custody of another person for immoral purposes, or in a house of prostitution
, with intent that she shall live a life of prostitution , or who shall compel any female to reside with him or with any
other person for immoral purposes , or for purpose of prostitution, or shall compel any such female to reside in a

house of prostitution or to live a life of prostitution ; or
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(2) Shall ask or receive any compensation , gratuity or reward , or promise thereof , for or on account of placing in a
house of prostitution or elsewhere any female for the purpose of causing her to cohabit with any male person or
persons not her husband ; or

(3) Shall give , offer , or promise any compensation , gratuity or reward , to procure any female for the purpose of
placing her for immoral purposes in any house of prostitution ,or elsewhere ; or

(4) Being the husband of any woman , or the parent , guardian or other person legal charge of the person of female
shall connive at , consent to , or permit her being or remaining in any house of prostitution or leading alife of
prostitution ; or

(5) Shall live with or accept any earnings of a common prostitute , or entice or solicite any person to go to a house of
prostitution for any immoral purpose;

Shall be punished by imprisonment in the state penitentiary for not less than one year nor more than five years. See

in http ://www.mrsc.org/mc/courts/supreme/03 1wn2d/031wn2d0063.htm.

* Webster’s New International Dictionary (2d ed) defines the verb “place” as follow:

“To put or setin a particular rank, office , position, or condition of life ; to secure a position , office ,or the like , for ; as
, in whatever sphere one is placed”
The Oxford Dictionary contains several definitions of verb “place” Under 2b is found the following:

“To find a place or situation for ; to arrange for the employment , living , or marriage of ; to settle”
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* The word “procurer” is defined in Webster’s New International Dictionary (2d ed.) as follow:
“One who procures;as:...One whose business it is to supply women to seducers or houses of illfame;a pander;a pimp.” The
same dictionary defines “pander” as follow: “A go-between in love intrigue ; a male , rarely a female , bawd ; a pimp ;
procurer or procuress. A minister to evil designs and passions of others.”

* Iﬂiﬂ@mﬂ wu’mﬁ 5 A State v. Basden 910 website http://www.mrsc.org/mc/courts/
supreme/031wn2d0063.htm #1111 121.

* Ibid ,p 130.

3 T‘]Jm@mﬂwumﬁ 3 AR State v. Chemeres (NO.29266. Department One.Supreme Court

June 2,1944) 910 website http://www.mrsc.org/mc/courts/supreme/020wn2d/020wn2d0712.htm

v
Y1 107.
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* Tﬂiﬂ@n1ﬂwuaﬂﬁ 4 @ State v Mc. Ginty , William P. Mc Ginty 91 website
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¥ RCW9A.88.30 (1):
“A Person is guilty of prostitution if such person engages or agrees or offers to engages in Sexual Conduct with another
person in return for fee.” See in http://www.mrsc.org/me/rcw/rcw.

“ Prostitution under RCW.9A.88.010(1):

“A Person is guilty of promoting prostitution in second degree if he knowingly : (a) Profit from prostitution ; (b)
Advances prostitution See in http://www.mrsc.org/mc/rcw/rcw.
“ RCW9.79.60 provided in pertinent part :
“Every person who-
(3) Shall give, offer, or promise any compensation , gratuity or reward , to procure any person for the purpose of
placing such person for immoral purposes in any house of prostitution or elsewhere ;...

“Shall be punished by imprisonment in the state penitentiary for not less than one year nor more than five years”
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“ RCW 9A.88.060 Promoting prostitution—Definitions.

(1) “Advances prostitution” A person “advances prostitution” if, acting other than as a prostitute or asa customer
thereof , he causes or aids a person to commit or engage in prostitution , procures or solicits customers for
prostitution , provides persons or premises for prostitution purposes , operates or assists in the operation of a house of
prostitution or a prostitution enterprise , or engages in any other conduct designed to institute ,aid, or facilitate an
act or enterprise of prostitution.

(2) “Profits from prostitution” A person “profits from prostitution” if , acting other than as a prostitute receiving
compensation for personally rendered prostitution services, he accepts or receives money or other property
pursuant to an agreement or understanding with any person whereby he participates or isto participate in the

proceeds of prostitution activity.
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“ Daniel E. Hall , JD,Ed.D .Criminal law and Procedure. Third Edition, U.S.A 2000,pp.146-147.

45 ﬂa State v. Alveavio , State v. Wright , State v. Mueller , Gilmore v. Rogerson 11! Thomas J. Gardner ,
Terry M. Anderson . Criminal law. Eight Edition Wadsworth , Advision of Thomas Learning , Inc.,p. 415.

* Gerhard O.W Mueller . Legal Regulation of Sexual Conduct New York 3,N.Y. Oceana Publication,Inc.,1961

,pp. 50-52.
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[1] Criminal Law - Statutes - Certainty - Standing To Challenge. A person accused under a
statute has standing to attack the statute as being vague and with no standards regardless of his
conduct.

[2] Criminal Law - Statutes - Vagueness - Test. The potential vagueness of some applications of a
statute does not affect its constitutionality when applied to an act which clearly falls within its
"hard core."

[3] Prostitution - Statutory Provisions - Certainty - Sexual Conduct. RCW 9A.88.030, which
proscribes sexual conduct for pay, is not unconstitutionally vague on its face. Heterosexual
genital intercourse is an activity which clearly falls within the term "sexual conduct,” and a
person of reasonable understanding would not have to guess as to whether such activity is
proscribed when engaged in for a fee.

NAMES OF CONCURRING OR DISSENTING JUDGES: Stafford and Hicks, JJ., and Ryan, J.
Pro Tem., dissent by separate opinion; Utter, C.J., and Brachtenbach and Williams, JJ., did not
participate in the disposition of this case.

NATURE OF ACTION: The defendants were accused of either engaging in acts of prostitution
or of promoting protitution.

Superior Court: The Superior Court for King County, Peter K. Steere, J., on December 15, 1977,
dismissed No. 83311; on December 16, 1977, dismissed Nos. 83313, 83314; and on January 20,
1978, dismissed No. 83312. The Superior Court for Whatcom County, Nos. 9622, 9623, 9624, J.
S. Kurtz, J., on September 16, 1977, entered a judgment of dismissal in each case.

Supreme Court: Consolidating the cases on the basis of a single issue, the court holds that the
defendants had standing to challenge the prostitution statute and that it is not void for vagueness
on its face, and REVERSES the judgments of dismissal.

COUNSEL: CHRISTOPHER T. BAYLEY, PROSECUTING ATTORNEY FOR KING
COUNTY, MARY KAY BARBIERI, DEPUTY, and DAVID S. MCEACHRAN,
PROSECUTING ATTORNEY FOR WHATCOM COUNTY, and PHILLIP A. SERKA,

DEPUTY, for appellant.
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JOHN A. STRAIT, PASQUAL J. SFERRA, and MICHAEL J. SLISH, for respondents.
AUTHOR OF MAJORITY OPINION: Dolliver, J.-
MAJORITY OPINION: A single question is presented by these appeals: Is RCW 9A.88.030
unconstitutionally void for vagueness? In each instance, these cases were dismissed prior to trial
so that no factual determination was made as to the precise conduct in which defendants were
engaged. We hold RCW 9A.88.030 to be constitutional and reverse the trial courts.
[1] It is important to understand the focus of defendants' case. They do not complain the statute is
vague only as applied to their conduct or the hypothetical conduct of others. SEE PARKER v.
LEVY, 417 U.S. 733, 756, 41 L. Ed. 2d 439, 94 S. Ct. 2547 (1974); STATE v. HEGGE, 89
Wn.2d 584, 574 P.2d 386 (1978). Rather, each defendant alleges the term "sexual conduct" in
RCW 9A.88.030 is impermissibly vague and that the statute on its face is unconstitutionally void
for vagueness. Since they attack the statute under which they have been accused as vague and
with no standards regardless of their conduct, they have standing. SEE LANZETTA v. NEW
JERSEY, 306 U.S. 451, 83 L. Ed. 888, 59 S. Ct. 618 (1939); COATES v. CINCINNATI, 402
U.S. 611,29 L. Ed. 2d 214,91 S. Ct. 1686 (1971); BELLEVUE v. MILLER, 85 Wn.2d 539, 536
P.2d 603 (1975).
[2] The test for vagueness under these circumstances is well described in BELLEVUE v.
MILLER, SUPRA, where we held that, although a statute may be "potentially vague as to some
conduct, [it] may nevertheless be constitutionally applied to one whose act clearly falls within the
statute's 'hard core."
The test of RCW 9A.88.030, the prostitution statute, is:
" (1) A person is guilty of prostitution if such person engages or agrees or offers to engage in
sexual conduct with another person in return for a fee.

(2) Prostitution is a misdemeanor. Defendants Zuanich, Hansen and Bohenstiel were charged
under it.
RCW 9A.88.080, the promoting prostitution statute reads:
" (1) A person is guilty of promoting prostitution in the second degree if he knowingly:
(a) Profits from prostitution; or

(b) Advances prostitution.

(2) Promoting prostitution in the second degree is a class C felony.
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Defendants Brandes, Wardell, Ross, Fecteau, O'Neill and French were charged under it. As can
be seen, the validity of RCW 9A.88.080 depends upon the constitutionality of RCW 9A.88.030.
Is there a "hard core" to the meaning of "sexual conduct" which will save RCW 9A.88.030 from
constitutional attack?

[3] Among his affidavits, defendant Brandes submits a "poll" conducted among 104 persons
"encountered at random in the University District of Seattle". It purports to illustrate an inability
of what are denoted "citizens of common intelligence" to "distinguish between innocent sexual
activity and 'sexual conduct' in the context of the state prostitution laws." A variety of questions
are asked as to whether certain activities are sexual conduct. As is the case in most polls
conducted to prove a point, the answers are prefigured by the questions. The one question which
defendants neglect to ask is whether heterosexual genital intercourse is sexual conduct. While
there may be some pre-Fall Eden in which this question could not be answered affirmatively, to
argue that heterosexual genital intercourse is not sexual conduct is a doctrine to which no
reasonable person could ascribe. Nor can it reasonably be asserted that legislative intent to
include heterosexual genital intercourse within the meaning of sexual conduct is not clear on the
face of the statute.

Since 1967, New York State has had a statute on prostitution as follows:

" A person is guilty of prostitution [if] when such person engages or agrees or offers to engage
in sexual conduct with another person in return for a fee.

Prostitution is a [misdemeanor.] class B Misdemeanor. N.Y. Penal Law 230.00 (39 McKinney,
1977-78 Supp. at 67). Except for the word "when" instead of the word "if", and the insertion of
"class B", the Washington and New York statutes are identical. The precise question of whether
the term "sexual conduct” as used in the New York statute is unconstitutionally vague has been
addressed by the United States Court of Appeals for the Second Circuit. In UNITED STATES v.
HERRERA, 584 F.2d 1137, 1149 (2d Cir. 1978), the court stated:

"This prohibition against excessive vagueness does not, however, invalidate every statute which a
reviewing court believes could have been drafted with greater precision.

Many statutes will have some inherent vagueness, for "in most English words and phrases there
lurk uncertainties."

ROBINSON v. UNITED STATES, 324 U.S. 282, 65 S.Ct. 666, 89 L.Ed. 944 (1945). All the Due

Process clause requires is that the law give sufficient warning that men may conduct themselves
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so as to avoid that which is forbidden, and thus not lull the potential defendant into a false sense
of security, giving him no reason even to suspect that his conduct might be within its scope. 3
Even in criminal cases where the vagueness standard is more stringently applied, the statute must
only present "ascertainable standards of guilt." WINTERS v. PEOPLE OF STATE OF NEW
YORK, 333 U.S. 507, 68 S.Ct. 665, 92 L.Ed. 840 (1944);

UNITED STATES v. PETRILLO, 332 U.S. 1, 67 S.Ct. 1538, 91 L.Ed. 1877 (1947).

We have little doubt that the New York statute is not so vague that "men of common intelligence
must necessarily guess at its meaning." CONNELLY v. GENERAL CONSTRUCTION CO., 269
U.S. 385, 46 S.Ct. 126, 70 L.Ed. 322 (1926);

GRAYNED v. CITY OF ROCKFORD, 408 U.S. 104, 92 S.Ct. 2294, 33 L.Ed.2d 222 (1972). We
do not believe that the defendants were "required at peril of life, liberty or property to speculate
as to the meaning of penal statutes." LANZETTA v. STATE OF NEW JERSEY, 306 U.S. 451,
59 S.Ct. 618, 83 L.Ed. 888 (1939). The New York statute clearly places men of reasonable
intelligence on notice that they cannot promote prostitution. The definition of prostitution as
being a person who engages or agrees or offers to engage in sexual conduct with another person
in return for a fee is not so vague as to make persons of common intelligence guess at its
meaning. Although the prohibitions may not satisfy those intent on finding fault at any cost, they
are set out in terms that can be sufficiently understood and complied with by the ordinary person
exercising ordinary common sense. Moreover, even if the outermost boundaries of the statute
may be imprecise, any such uncertainty has little relevance here where the defendants' conduct
falls squarely within the "hard core" of the statute's proscriptions.

SEE BROADRICK v. OKLAHOMA, [413 U.S. 601, 37 L. Ed. 2d 830, 93 S. Ct. 2908 (1973)];
DOMBROWSKI v. PFISTER, 380 U.S. 479, 85 S.Ct. 1116, 14 L.Ed.2d 22 (1965); UNITED
STATES v. NATIONAL DAIRY PRODUCTS CORP., 372 U.S. 29, 83 S.Ct. 594, 9 L.Ed.2d 561
(1963); WILLIAMS v. UNITED STATES, 341 U.S. 97, 71 S.Ct. 576, 95 L.Ed. 774 (1951);
ROBINSON v. UNITED STATES, 324 U.S. 282, 65 S.Ct. 666, 89 L.Ed. 944 (1945); UNITED
STATES v. WURZBACH, 280 U.S. 396, 50 S.Ct. 167, 74 L.Ed. 508 (1934).

In PEOPLE v. COSTELLO, 90 Misc.2d 431, 395 N.Y.S.2d 139 (Sup.Ct.N.Y.Cty.1977),
Costello's argument that his conviction for promoting prostitution should be set aside
because the phrases "sexual conduct" and "fee" are unconstitutionally vague was rejected by the

court. We believe the statute establishes standards of guilt, at least as definite as those which
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withstood the same constitutional challenge in PEOPLE v. CAPPARELLI, 29 A.D.2d 1000, 289
N.Y.S.2d 499 (1968), affirmed, 25 N.Y.2d 832, 303 N.Y.S.2d 685 (1969); and in ROSE v.
LOCKE, [423 U.S. 48, 46 L. Ed. 2d 185, 96 S. Ct. 243 (1975)], and, accordingly, is
constitutional. «3»

«3» This is not a case in which the statute threatens a fundamental right such as freedom of
speech so as to call for any special judicial scrutiny. SEE ROSE v. LOCKE [423 U.S. 48, 96 S.
Ct. 243,46 L. Ed. 2d 185 (1975)]; BROADRICK v. OKLAHOMA, 413 U.S. 601, 93 S.Ct. 2908,
37 L.Ed.2d 830 (1973); SMITH v. GOGUEN, 415 U.S. 566, 94 S.Ct. 1242, 39 L.Ed.2d 605
(1974).

Furthermore, in a recent case we had occasion to consider a statute relating to a sex crime where
the arguments as to vagueness were considerably more substantial than they are here.

In STATE v. CARTER, 89 Wn.2d 236, 570 P.2d 1218 (1977), the defendant argued the pimping
statute then in effect was unconstitutionally vague on its face. That statute,

RCW 9.79.060, provided:

" Every person who-

(3) Shall give, offer, or promise any compensation, gratuity or reward, to procure any person for
the purpose of placing such person for IMMORAL PURPOSES in any house of prostitution, or
elsewhere; . . .

Shall be punished by imprisonment in the state penitentiary for not less than one year nor more
than five years. (Italics ours.)

In response to the argument as to vagueness, we said:

" Appellant alleges the words "immoral purposes" found in RCW 9.79.060(3) did not
sufficiently define the conduct sought to be proscribed as criminal and thus RCW 9.79.060(3)
must be declared unconstitutionally vague. The requirement that criminal legislation be definite
in language is premised on two considerations. First, the statute must provide fair notice,
measured by common practice and understanding, of that conduct which is prohibited, so that
persons of reasonable understanding are not required to guess at the meaning of the enactment.
Second, the statute must contain ascertainable standards for adjudication so that police, judges,
and juries are not free to decide what is prohibited and what is not, depending on the facts in each

particular case. BELLEVUE v. MILLER, 85 Wn.2d 539, 536 P.2d 603 (1975); BLONDHEIM v.

STATE, 84 Wn.2d 874, 529 P.2d 1096 (1975).
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We might not hesitate to agree with appellant that the words "immoral purposes” found in RCW
9.79.060(3) were too vague under constitutional standards were we looking at these words in a
vacuum. However, we agree with the trial court that in the context of RCW 9.79.060(3), these
words clearly provided persons of common intelligence and understanding with fair notice and
ascertainable standards of the conduct sought to be prohibited. RCW 9.79 was entitled "Sex
Crimes" and RCW 9.79.060 was entitled "Placing persons in house of prostitution- Pimping."
Further, RCW 9.79.060(3) made it a crime to "offer . . . any compensation . . . to procure any
person for the purpose of placing such person for immoral purposes IN ANY HOUSE OF
PROSTITUTION, or elsewhere . . ." (Ttalics ours.) The words "in any house of prostitution," plus
the chapter and section headings of RCW 9.79.060 certainly provided a person of reasonable
intelligence and understanding with notice that immoral purposes meant sexually immoral
purposes involving acts of prostitution. We fail to see how appellant was denied due process
under the vagueness doctrine.

CARTER, at 240-41.

We believe the arguments in HERRERA and CARTER are decisive in this case. One final
question is raised by defendants, however. They point to a repealed definition of "sexual conduct"
in Laws of 1973, Ist Ex. Sess., ch. 154, 124, p. 1199 (RCW 9.79.030), and other recent changes
made in the criminal code relative to prostitution as well as varying suggestions by prosecuting
attorneys as to what is within the statutory ambit of "sexual conduct" as giving evidence of
vagueness having been admitted by both legislators and prosecutors. Defendants also suggest that
"the flirting of a braless waitress, the dancing of a go-go girl, the operation of a kissing booth, and
even the Miss America bathing suit competition" could fall within the term "sexual conduct".

All of this is interesting but irrelevant. The sole question is whether there is a "hard core" of
conduct within the phrase "sexual conduct" which saves it from the infirmity of vagueness. We
find heterosexual genital intercourse is this hard core conduct and the constitutional test is met.
There may well be other activities which could qualify as "hard core" a it pertains to sexual
conduct. However, we need not list them as "heterosexual genital intercourse" alone is sufficient
to overcome the constitutional challenge for vagueness.

The precise conduct of defendants is unknown since charges were dismissed. We do not know if
the defendants were in fact operating a kissing booth or some other such innocent enterprise.

Once this is discovered, we may then, if called upon to do so, determine the constitutionality of
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the statute as it applies to defendants. For now, we hold RCW 9A.88.030 on its face not to be
unconstitutionally vague. The trial courts are reversed.

CONCURRING JUDGES: Rosellini, Wright, and Horowitz, JJ., and Nordquist, J. Pro Tem.,
concur.

AUTHOR OF DISSENTING OPINION: Stafford, J. (dissenting)-

DISSENTING OPINION: In most cases we have been willing to sift through legislative history
and let the cards fall where they may. Why then does the majority have such a strained
reluctance, in this case, to recognize the obvious legislative history, legislative admonitions and
legal pitfalls? It would seem the difficulty may stem from a natural adult desire to appear "men of
the world" who understand the "obvious" things that "worldly" people must know. To profess
that position here one must not admit the unpleasant fact that a prostitution statute fails to provide
constitutionally required fair notice or standards of conduct and thus is impermissibly void for
vagueness. Rather, one must create a judicial substitute for that which the legislature failed to do.
This, 1 fear, leads to a result based more on personal predilections than upon statutory
construction.

I am compelled to dissent for seven reasons discussed below. First, the majority has studiously
ignored the important legislative history of RCW 9A.88.030 which gives rise to the current
definition of "prostitution" as "sexual conduct with another person in return for a fee." Similarly
it has brushed aside RCW 9A.88.080, the validity of which depends upon the constitutionality
of RCW 9A.88.030. Second, in interpreting "prostitution" and the term "sexual conduct" the
majority has totally ignored an important explanation of the bill's co-sponsor who was also
chairman of the sponsoring Senate Judiciary Committee. Third, the majority has improperly
sanctioned subsequent case-by-case judicial definition of legislatively enacted crimes. Fourth, in
attempting to divine the legislature's intent in defining "prostitution" as "sexual conduct with
another person in return for a fee" the majority has relied improperly upon statutory titles and
subtitles. Fifth, the majority has made an abortive attempt to define "prostitution" and explain the
term "sexual conduct." In so doing it has further muddied waters already clouded by the
legislative definition. Sixth, even assuming the majority's judicial definition is not vague, it is
wholly inconsistent with the statute it attempts to define. Finally, the majority relies strongly on
both UNETED STATES v. HERRERA, 584 F.2d 1137, 1149 (2d Cir. 1978) and STATE v.

CARTER, 89 Wn.2d 236, 570 P.2d 1218 (1977) neither of which is in point.
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Defendants Zuanich, Hansen and Bohenstiel were charged in Whatcom County with prostitution
in violation of RCW 9A.88.030. Defendants Brandes, Wardell, Ross, Fecteau, O'Neill and French
were charged in King County with promoting prostitution in the second degree in violation of
RCW 9A.88.080. Each defendant moved to dismiss the charges asserting that the new offense of
prostitution contained in RCW 9A.88.030 (and upon which RCW 9A.88.080 is dependent) is
unconstitutionally void for vagueness. The trial courts agreed and dismissed the charges.

The State appealed in each case. Since each appeal turns basically upon the constitutionality of
RCW 9A.88.030, the appeals were consolidated and thereafter certified to this court by the Court
of Appeals. I would affirm the several trial courts' determination that RCW 9A.88.030 and .080
are unconstitutionally vague. At the outset appellant State asserts defendants' lack of standing to
challenge RCW 9A.88.030 and .080. I agree with the majority that all defendants have standing
to challenge RCW 9A.88.030 and .080 on the grounds of impermissible vagueness. Thus, the
threshold question of standing will not be discussed further.

The majority, while agreeing that defendants have standing, contends the series of dismissals has
prevented us from knowing the facts in each case. Such information is totally irrelevant, however,
under the vagueness challenge before us.

When it is argued that the language of a legislative proscription is impermissibly vague, either
because the enactment fails to give fair notice of the kind of conduct that is unlawful or because
law enforcement officials are not provided adequate standards by which to evaluate the
unlawfulness of particular conduct, the factual setting out of which the case arises can be wholly
irrelevant. BELLEVUE v. MILLER, 85 Wn.2d 539, 541, 536 P.2d 603 (1975). When it is
asserted that an entire statute fails to specify adequately the activity that is prohibited, courts will
look to the face of the enactment to determine whether any conviction based upon the
proscription could be constitutionally upheld. In such cases, courts are not concerned with a
defendant's awareness of the law or with the nature of a defendant's conduct.

BELLEVUE v. MILLER, SUPRA at 541. As stated in LANZETTA v. NEW JERSEY, 306 U.S.
451, 453,83 L. Ed. 888, 59 S. Ct. 618 (1939):

" If on its face the challenged provision is repugnant to the due process clause, specification of
details of the offense intended to be charged would not serve to validate it. It is the statute, not the

accusation under it, that prescribes the rule to govern conduct and warns against transgression.
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(Citations omitted.) SEE COATES v. CINCINNATI, 402 U.S. 611, 29 L. Ed. 2d 214, 91 S. Ct.
1686 (1971); WINTERS v. NEW YORK, 333 U.S. 507, 92 L. Ed. 840, 638 S. Ct. 665 (1948).

A due process challenge asserting that a criminal statute contains NO STANDARDS does not
involve unconstitutional vagueness "'in the sense that it requires a person to conform his conduct
to an imprecise but comprehensible normative standard, but rather in the sense that NO
STANDARD OF CONDUCT IS SPECIFIED AT ALL."

(Italics mine.) PARKER v. LEVY, 417 U.S. 733, 755, 41 L. Ed. 2d 439, 94 S. Ct. 2547 (1974);
COATES v. CINCINNATI, SUPRA at 614. SEE BELLEVUE v. MILLER, SUPRA at 540-42.
RCW 9A.88.030 and .080 are challenged as impermissibly vague in the sense that THEY
SPECIFY NO STANDARD OF CONDUCT AND PROVIDE NO ADEQUATE NOTICE OF
THAT WHICH IS PROSCRIBED. PARKER v. LEVY, SUPRA at 755; COATES wv.
CINCINNATI, SUPRA at 614. The initial question, then, is whether RCW 9A.88.030 and .080
lack a standard of conduct and fail to provide constitutionally required notice of proscribed acts
thus rendering them impermissibly vague.

I

THE LEGISLATIVE HISTORY OF RCW 9A.88.030 AND .080 GIVE RISE TO VAGUENESS
IN THE STATUTORY DEFINITION OF "PROSTITUTION".

As mentioned above, the majority studiously avoided the legislative history of RCW 9A.88.030
which gives rise to the current definition of "prostitution" as "sexual conduct with another person
in return for a fee." Similarly it has brushed aside any real consideration of RCW 9A.88.080
which depends for its definition, and thus its validity, upon RCW 9A.88.030. A resolution of the
constitutional issues involved, without a consideration of the statutes' background, is unfortunate
in light of the peculiar setting in which the historical background leaves the challenged statutes. It
is insufficient to merely compare the words of our statutes with those of New York. The
legislative background of RCW 9A.88.030 and .080 places them in a unique setting not reflected
by a word for word comparison.

Defendants Zuanich, Hansen and Bohenstiel were charged with prostitution under RCW
9A.88.030(1):

" A person is guilty of PROSTITUTION if such person engages or agrees or offers to engage

in SEXUAL CONDUCT with another person in return for a fee.
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(Italics mine.) Laws of 1975, Ist Ex. Sess., ch. 260, 9A.88.030. Defendants Brandes, Wardell,
Ross, Fecteau, O'Neill and French were charged with promoting prostitution under RCW
9A.88.010(1):

" A person is guilty of promoting prostitution in the second degree if he knowingly:

(a) Profits from PROSTITUTION;

(b) Advances PROSTITUTION.

(Italics mine.) Laws of 1975, 1st Ex. Sess., ch. 260, 9A.88.080. The terms "advances prostitution"
and "profits from prostitution" are further defined in RCW 9A.88.060. «1» However, the offense
of "promoting prostitution" charged under RCW 9A.88.080 necessarily involves conduct
constituting "prostitution” under RCW 9A.88.030. Thus, if the offense of prostitution is
impermissibly vague, the offense of promoting prostitution is equally vague. Consequently, it is
necessary for one to direct his inquiry to the offense of prostitution under RCW 9A.88.030.

«1» "9A.88.060 Promoting prostitution- Definitions. The following definitions are applicable in
RCW 9A.88.070 through 9A.88.090: "(1) 'Advances prostitution. A person 'advances
PROSTITUTION' if, acting other than as a PROSTITUTE or as a customer thereof, he causes or
aids a person to commit or engage in prostitution, procures or solicits customers for
PROSTITUTION, provides persons or premises for PROSTITUTION purposes, operates or
assists in the operation of a house of PROSTITUTION or a PROSTITUTION enterprise, or
engages in any other conduct designed to institute, aid, or facilitate an act or enterprise of
PROSTITUTION. "(2) 'Profits from prostitution." A person 'profits from PROSTITUTION' if,
acting other than as a PROSTITUTE receiving compensation for personally rendered
PROSTITUTION services, he accepts or receives money or other property pursuant to an
agreement or understanding with any person whereby he participates or is to participate in the
proceeds of PROSTITUTION activity. [1975 1st ex.s. c. 260-9A.88.060.]" (Italics mine.)

The question of whether RCW 9A.88.030 is unconstitutionally vague requires an examination of
the history of the offense of prostitution. Prior to the enactment of RCW 9A.88.030 in 1975, IT
WAS NOT A CRIME TO BE A "PROSTITUTE." Rather, all criminal penalties attendant upon
the vice of prostitution were aimed at those persons who were responsible for placing one in a
house of prostitution or at those who profited therefrom. SEE, E.G., Laws of 1909, ch. 249, 188;
Laws of 1927, ch. 186, 1; Laws of 1973, 1st Ex. Sess., ch. 154, 127. Moreover, prior to 1973,

even these statutory penalties applied only if the person convicted was responsible for placing
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FEMALES in a house of prostitution or profited therefrom. SEE Laws of 1909, ch. 249, 188S;
Laws of 1927, ch. 186, 1.

Prior to 1975 it was a crime to accept the earnings of a "common prostitute." Although the term
"common prostitute”" was never defined by the legislature, this court interpreted the term to mean
a WOMAN who offered her body for indiscriminate SEXUAL INTERCOURSE with more than
one man. STATE v. CHEMERES, 20 Wn.2d 712, 147 P.2d 815, 150 P.2d 1012 (1944); STATE
v. THUNA, 59 Wash. 689, 109 P. 331, 111 P. 768 (1910). SEE STATE v. EMERSON, 10 Wn.
App. 235, 517 P.2d 245 (1973). Under our interpretation, the female need not have received a fee
for such intercourse to be a "common prostitute." STATE v. THUNA, SUPRA; STATE v.
EMERSON, SUPRA. Also clear from our interpretation was the fact that the conduct of the
prostitute warranting conviction of the "procurer" or "pimp" was limited to heterosexual
intercourse.

In 1973, the legislature FOR THE FIRST TIME specified the conduct of the prostitute which was
required to sustain a conviction of the PROCURER OR PIMP. STILL PROSTITUTION ITSELF
WAS NOT MADE A CRIME. Laws of 1973, Ist Ex. Sess., ch. 154, 124 (RCW 9.79.030)
provided:

"The word prostitution as used in this chapter and title means any sexual conduct engaged in for a
fee or agreed or offered to be engaged in for a fee between persons not married to each other.
Sexual conduct means either or both sexual intercourse or any conduct involving the sex organs
of one person and the mouth or anus of another.

The CONDUCT considered to be prostitution also was extended beyond HETEROSEXUAL
intercourse for the first time to include other conduct involving the sex organs of one person and
the mouth and anus of another. Further, as defined in the 1973 act, prostitution involved sexual
conduct wherein a fee was expected or received. The 1973 definition clearly altered this court's
common-law interpretation which had limited the CONDUCT, that would support conviction of a
procurer or pimp, solely to sexual intercourse by the prostitute regardless of whether a fee was
expected or received.

In 1975, the legislature repealed BOTH ITS 1973 DEFINITION OF PROSTITUTION AND
ALL FORMER CRIMINAL PENALTIES APPLICABLE TO PERSONS RESPONSIBLE FOR

PLACING ONE IN A HOUSE OF PROSTITUTION OR APPLICABLE TO THOSE WHO
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PROFITED FROM SUCH PROSTITUTION. Laws of 1975, 1st Ex. Sess., ch. 14, 10(3); Laws of
1975, 1st Ex. Sess., ch. 260, 9A.92(205).

Thereafter, the legislature enacted the new offense of prostitution at issue here. Laws of 1975, 1st
Ex. sess., ch. 260, 9A.88.030 .050. The code now provides:

RCW 9A.88.030(1):

" A person is guilty of PROSTITUTION if such person engages or agrees or offers to engage
in SEXUAL CONDUCT with another person in return for a fee.

RCW 9A.88.050:

" In any prosecution for prostitution, the sex of the two parties or prospective parties to the
SEXUAL CONDUCT engaged in, contemplated, or solicited is immaterial, and it is no defense
that:

(1) Such persons were of the same sex; or

(2) The person who received, agreed to receive, or solicited a fee was a male and the person who
paid or agreed or offered to pay such fee was female.

(Ttalics mine.)

The 1975 legislation makes it clear that the sex of the participants involved in "sexual conduct" is
irrelevant. Contrary to both our former common-law interpretation and the 1973 legislative
definition, prostitution now may involve conduct between persons of the same sex, LE.,
homosexual prostitution. Expected or actual receipt of a fee for such sexual conduct is also an
element of the offense.

Defendants' complaint is that uncertainty of constitutional dimensions arises from the type of
CONDUCT now proscribed. The mere term "sexual conduct" is said to be too indefinite to
provide fair notice of the conduct intended to be prohibited. Thus, they assert, the trial courts
correctly determined that RCW 9A.88.030 and .080 are unconstitutionally void for vagueness.
The requirement that criminal legislation must use definite language is premised upon two
considerations. First, the statute must provide FAIR NOTICE, measured by common practice and
understanding, of that conduct which is prohibited, so that persons of reasonable understanding
are not required to guess at the meaning of the enactment. STATE v. CARTER, SUPRA at 240;
BELLEVUE v. MILLER, SUPRA at 542-44; BLONDHEIM v. STATE, 84 Wn.2d 874, 878, 529
P.2d 1096 (1975). Second, the statute must contain ASCERTAINABLE STANDARDS FOR

ADJUDICATION so that police, prosecuting attorneys, judges, and juries are not free to decide
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what is and what is not prohibited based upon their own personal predilections and the facts in
each particular case. STATE v. CARTER, SUPRA at 240; BELLEVUE v. MILLER, SUPRA at
542-44; BLONDHEIM v. STATE, SUPRA at 878. SEE GRANT COUNTY v. BOHNE, 89
Wn.2d 953, 577 P.2d 138 (1978).

If "sexual conduct" is viewed in a vacuum, the array of possible conduct intended to be
proscribed is vast. However, even in the context of the 1975 prostitution statute, the possible
activities proscribed are many. Whether the term "sexual conduct” provides fair notice of which
conduct is forbidden is what must now be determined.

Prior to the 1973 legislative specific definition of "sexual conduct," this court assumed that the
prostitute's conduct referred exclusively to HETEROSEXUAL INTERCOURSE. Our limited
interpretation was rejected by the legislature in 1973, when the conduct constituting prostitution
was expanded to include both HETEROSEXUAL AND HOMOSEXUAL INTERCOURSE and
other sexual conduct involving the mouth or anus. However, the 1973 legislative definition was
repealed by the 1975 legislature. At this time the legislature again defined prostitution by
reference to "sexual conduct" but did not specify just what conduct was proscribed.
Understandably, some uncertainty might arise over the meaning attributable to "sexual conduct"
when considered in light of this court's earlier view and the legislature's differing view of the
matter. This is particularly true since both heterosexual and homosexual conduct may now give
rise to a charge of prostitution if engaged in with another person for a fee.

The uncertainty arising from judicial and legislative changes in the precise CONDUCT
constituting prostitution is further compounded by uncertainty of the prosecuting attorneys
herein. Even THEY could not agree on just what conduct is proscribed. The King County
prosecuting attorney suggested the following conduct is included within the phrase "sexual
conduct": (1) acts of homosexual or heterosexual intercourse, oral sex, and masturbation; or (2)
conduct proscribed by the 1973 legislative definition (although obviously repealed). The King
County prosecuting attorney's brief also asserts that common sense indicates the following,
somewhat obtuse, behavior is "sexual conduct": "sex", "straight lay", "screw", "blow job", "acts
of prostitution", or "disposal of rubber". The Whatcom County prosecuting attorney goes further
and in addition to masturbation, oral sex and sexual intercourse suggests that four types of
conduct may be included within the definition of "sexual conduct": (1) behavior involving the

contact by one person done for the purpose of gratifying the sexual desire of either party; «2» (2)
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any touching of the sexual or other intimate parts of a person done for the purpose of gratifying
sexual desire of either party; «3» (3) masturbation, homosexuality, sexual intercourse or physical
contact of the person's clothed or unclothed genitals, pubic areas, buttocks, or, if the person be
female, the breasts; or (4) ultimate sex acts, normal or perverted, actual or simulated, or which
involve acts of masturbation, fellatio, cunnilingus, lewd exhibition of the genitals and sexual

relations between humans and animals. «4»

VI

ASSUMING THE MAJORITY'S DEFINITION IS NOT VAGUE IT IS WHOLLY
INCONSISTENT WITH THE STATUTE IT ATTEMPTS TO DEFINE. As indicated above, the
legislature defined "prostitution" as "sexual conduct with another PERSON in return for a fee."
The majority has further refined the legislative definition to mean "HETEROSEXUAL genital
intercourse." The definition chosen by the majority is totally at odds with the criminal code, with
RCW 9A.88.030 and with RCW 9A.88.050. The key word used by the majority is "heterosexual"
which WEBSTER defines as "sexual relationships between individuals of opposite sexes . . .

opposed to HOMOSEXUAL".

The history of the criminal code reveals that in light of Const. art. 31, the Equal Rights
Amendment, the legislature undertook massive corrective changes to ensure that the law applied
with equal force to all persons without regard to sex. Laws of 1973, 1st Ex. Sess., ch. 154. The
definition of "prostitution” was no exception. No longer was it an act committed only between
males and females, as we interpreted it earlier in STATE v. CHEMERES, 20 Wn.2d 712, 147
P.2d 815, 150 P.2d 1012 (1944); STATE v. THUNA, 59 Wash. 689, 109 P. 331, 111 P. 768

(1910); SEE ALSO STATE v. EMERSON, 10 Wn. App. 235, 517 P.2d 245 (1973). For the first

time the crime of prostitution was extended beyond heterosexual intercourse (a limit applied by
judicial interpretation) to include homosexual acts as well. This was accomplished by amending
the law to have it apply to PERSONS rather than to acts between males and females. Laws of
1973, 1st Ex. Sess., ch. 154, 124. This important change was carried forward into the 1975

amendment of the criminal code by
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RCW 9A.88.030(1) which provides:

A person is guilty of prostitution if such PERSON engages or agrees or offers to engage in
sexual conduct with another PERSON in return for a fee. (Italics mine.) Further, RCW 9A.88.050
eliminates any thought that "prostitution" now involves only heterosexual activity. It provides

specifically:

" In any prosecution for prostitution, THE SEX OF THE TWO PARTIES . . . to the sexual

conduct engaged in . . . ISIMMATERIAL, and IT IS NO DEFENSE that:

(1) SUCH PERSONS WERE OF THE SAME SEX; or

(2) The person who received . . . A FEE WAS A MALE AND THE PERSON WHO PAID . ..

SUCH FEE WAS FEMALE.

(Ttalics mine.) Consequently, today "prostitution", as defined by RCW 9A.88.030 and .050

involves proscribed acts between PERSONS WITHOUT REGARD TO SEX.

The definition used by the majority (heterosexual genital intercourse) is not only vague, it is
completely at odds with RCW 9A.88.030 and .050 both of which encompass not only
heterosexual acts but the homosexual aspect of prostitution as well. Further, the attempted
judicial definition does not comply with the legislature's adaptation of the questioned statutes to
Const. art. 31. Such an abortive attempt at judicial definition cannot be permitted to stand, even
by inference.

CARTER also has language, which in the abstract, appears to lend support to the majority.
However, CARTER was decided PRIOR to the 1975 legislative enactment which gives rise to the
current question. A portion of the case quoted by the majority provides its own differentiation
between CARTER and the instant case: "The words 'in any house of prostitution,’ PLUS THE
CHAPTER AND SECTION HEADINGS . . . certainly provide a person of reasonable
intelligence and understanding with notice immoral purposes meant sexually immoral purpose
involving acts of prostitution." As pointed out above, not only does CARTER deal with a
repealed statute no longer applicable but RCW 9A.04.010(5) now specifically forbids the

CARTER method of statutory construction, I.E., the use of chapter and section headings for the
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purpose of statutory construction. Consequently, neither the statute nor the means of construction

alluded to in CARTER is applicable to this case.




99

MANUINN 2
AR STATE v. CARTER

910 website http://www.mrsc.org/mc/courts/supreme/089wn2d/089wn2d0236.htm

89 Wn.2d 236, STATE v. CARTER
CITE: 89 Wn.2d 236, 570 P.2d 1218

STATE v. CARTER
CAUSE NUMBER: 44737
FILE DATE: November 3, 1977
CASE TITLE: The State of Washington, Respondent, v. Leonard

Lee Carter, Appellant.
[1] Criminal Law - Statutes - Vagueness - In General. Due process requires that criminal statutes
be sufficiently specific so as to give fair notice of the conduct proscribed so that persons of
reasonable understanding are not required to guess at their meaning, and to provide ascertainable
standards for enforcement by the police and courts.
[2] Prostitution - Procuring - Statutory Provisions - Vagueness. The provisions of RCW
9.79.060(3), which proscribed the procuring of any person for placement in a house of
prostitution "for immoral purposes," were not unconstitutionally vague.
[3] Prostitution - Procuring - Statutory Provisions - Protected Speech. Constitutionally protected
speech does not include that involved in attempting to procure another for engagement in acts of
prostitution as proscribed by former RCW 9.79.060(3).
[4] Prostitution - Procuring - Compensation - Effect. Former RCW 9.79.060(3) prohibited not
only the giving of compensation for procuring a prostitute but also the procuring of a prostitute
through the offer of some compensation regardless of how such compensation was to be received.
[5] Criminal Law - Statutes - Construction - Penal Statutes. Strict construction of penal statutes
does not require a forced, narrow, or overstrict construction which defeats the intent of the
legislature.
[6] Prostitution - Procuring - Completed Act - Necessity. Former RCW 9.79.060(3), which
proscribed the procuring of a person for immoral purposes, required an agreement to procure or

be procured, but did not require an actual procurement.
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[7] Criminal Law - Evidence - Other Offenses - Prior Convictions - Discretion of Court. A trial
court does not have discretion to prevent the admission of evidence of a defendant's valid prior
convictions when offered for purposes of impeachment under RCW 10.52.030.

[8] Criminal Law - Evidence - Other Offenses - Prior Convictions - Invalidity - Burden of Proof.
An attempt to prevent the admission of a defendant's prior conviction on grounds of invalidity
requires more than a mere motion to that effect. The burden of showing invalidity, for whatever
reason, rests on the defendant.

NAMES OF CONCURRING OR DISSENTING JUDGES: Hicks, J., did not participate in the
disposition of this case.

NATURE OF ACTION: One of two defendants charged with procuring for prostitution under
former RCW 9.79.060(3) challenged the constitutionality and the trial court's interpretation of the
statute.

Superior Court: The Superior Court for King County, No. 74892, Herbert M. Stephens, J.,
entered judgments of guilty on March 29, 1976.

Supreme Court: The court finds that the former statute was constitutionally sound and that the
trial court's interpretation was correct. The judgment is AFFIRMED.

COUNSEL: JOHN G. ZIEGLER, for appellant.

CHRISTOPHER T. BAYLEY, PROSECUTING ATTORNEY, RONALD H. CLARK, SENIOR
DEPUTY, and ELSA R. DURHAM, DEPUTY, for respondent.

RICHARD HANSEN on behalf of Seattle-King County Public Defender, RICHARD EMERY on
behalf of Institutional Legal Services, ROBERT E. SCHILLBERG, PROSECUTING
ATTORNEY FOR SNOHOMISH COUNTY, and DAVID G. METCALF, DEPUTY, amici
curiae.

AUTHOR OF MAJORITY OPINION: Hamilton, J.-

MAJORITY OPINION: Appellant, Leonard Carter, was convicted by a jury of the crime of
pimping under former RCW 9.79.060(3). «1» His main contention on appeal concerns the
constitutionality and interpretation of RCW 9.79.060(3). Appellant also asserts the trial court
erred in ruling that under RCW 10.52.030, «2» the court lacked discretion to prohibit the
prosecutor from introducing evidence of appellant's prior conviction for "soliciting a minor for

immoral purposes" for impeachment purposes. We affirm the judgment and sentence.
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«1» RCW 9.79.060 provided in pertinent part:

"Every person who-

"(3) Shall give, offer, or promise any compensation, gratuity or reward, to procure any person
for the purpose of placing such person for immoral purposes in any house of prostitution, or
elsewhere;...

"Shall be punished by imprisonment in the state penitentiary for not less than one year nor
more than five years."

This statute was repealed by Laws of 1975, 1st Ex. Sess., ch. 260, 9A.92.010(205), p. 866.
The current statutes defining pimping as a crime are found in RCW 9A.88.060-.090.

«2» "Every person convicted of a crime shall be a competent witness in any civil or criminal
proceeding, but his conviction may be proved for the purpose of affecting the weight of his
testimony, either by the record thereof, or a copy of such record duly authenticated by the legal
custodian thereof, or by other competent evidence, or by his cross-examination, upon which he
shall answer any proper question relevant to that inquiry, and the party cross-examining shall not
be concluded by his answer thereto." RCW 10.52.030.

«3» Myra Boyd is not the true name of the decoy.

The main witness for the prosecution was a Seattle Police Department decoy prostitute, one Myra
Boyd. «3» She testified that as she was walking around the area of 6th and Union in Seattle, she
was approached by appellant Carter and one Michael Campbell, and that Carter asked her if she
had a "man" for security, which Ms. Boyd took to mean whether she had a pimp. About this time,
Campbell left, and Carter then told her he would furnish her security, a bail bondsman, a corner
on which to work, and good customers in return for one-half of her earnings. Carter wanted to
take Ms. Boyd to a nearby tavern for a further discussion on the matter. Instead, Ms. Boyd asked
him to meet her in her hotel room where, unbeknownst to Carter, several members of the Seattle
Police Department vice unit were stationed. Mr. Carter never showed up and, after waiting
approximately 20 minutes, Ms. Boyd went back onto the street.

On her way out of the hotel, she ran into Carter and Campbell and told them she was not playing

games. The three of them then proceeded to the hotel lobby to discuss their proposed
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arrangement. Although Ms. Boyd testified that Campbell was not present for the entire
conversation in the lobby, she did state on the witness stand that both men offered her security,

a bail bondsman, and good customers in return for her sharing one-half of her earnings with
them. She then asked them to accompany her to her hotel room where the two men were placed
under arrest by members of the vice unit. Carter and Campbell were tried jointly and made
several motions both prior to trial and after the State had rested its case. Prior to trial they moved
for dismissal of the charges on the basis that RCW 9.79.060(3) was unconstitutionally vague and
overbroad. This motion was denied. Also prior to trial, both Carter and Campbell made motions
in limine requesting the court to restrain the prosecutor from cross-examining them regarding
their prior convictions. Upon learning that the statute under which Mr. Campbell was convicted
was later held unconstitutional, the prosecutor stated she would not cross-examine Campbell
regarding his prior conviction. The trial court denied Carter's motion in limine. After the State
rested, both Carter and Campbell moved for dismissal of the charges on the grounds the State had
not proven all of the necessary elements of the crime under RCW 9.79.060(3). These motions
were also denied by the court. Campbell then testified he never made any offers to

Ms. Boyd. He further testified that he merely told her he would be her man only if she wanted
him to be her man and that his statement to Ms. Boyd was made in response to her asking him if
he wanted to be her man. Carter did not take the stand. The jury returned a verdict acquitting
Campbell and finding Carter guilty as charged.

[1] Appellant alleges the words "immoral purposes” found in RCW 9.79.060(3) did not
sufficiently define the conduct sought to be proscribed as criminal and thus RCW 9.79.060(3)
must be declared unconstitutionally vague. The requirement that criminal legislation be definite
in language is premised on two considerations. First, the statute must provide fair notice,
measured by common practice and understanding, of that conduct which is prohibited, so that
persons of reasonable understanding are not required to guess at the meaning of the enactment.
Second, the statute must contain ascertainable standards for adjudication so that police, judges,
and juries are not free to decide what is prohibited and what is not, depending on the facts in each
particular case. BELLEVUE v. MILLER, 85 Wn.2d 539, 536 P.2d 603 (1975); BLONDHEIM v.
STATE, 84 Wn.2d 874, 529 P.2d 1096 (1975).

[2] We might not hesitate to agree with appellant that the words "immoral purposes" found in

RCW 9.79.060(3) were too vague under constitutional standards were we looking at these words
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in a vacuum. However, we agree with the trial court that in the context of RCW 9.79.060(3),
these words clearly provided persons of common intelligence and understanding with fair notice
and ascertainable standards of the conduct sought to be prohibited. RCW 9.79 was entitled "Sex
Crimes" and RCW 9.79.060 was entitled "Placing persons in house of prostitution- Pimping."
Further, RCW 9.79.060(3) made it a crime to "offer . . . any compensation . . . to procure any
person for the purpose of placing such person for immoral purposes IN ANY HOUSE OF
PROSTITUTION, or elsewhere . . ." (Italics ours.) The words "in any house of prostitution," plus
the chapter and section headings of RCW 9.79.060 certainly provided a person of reasonable
intelligence and understanding with notice that immoral purposes meant sexually immoral
purposes involving acts of prostitution. We fail to see how appellant was denied due process
under the vagueness doctrine.

«4» U.S. Const. amend. 1.

[3] Related to his argument on vagueness, appellant asserts RCW 9.79.060(3) was overly broad
in that it proscribed conduct protected by the First Amendment. «4» As discussed in
BLONDHEIM v. STATE, SUPRA, the "overbreadth" doctrine, though related to the "vagueness"
doctrine, involves questions of substantive due process. The "overbreadth" doctrine goes to the
question of whether a statute not only prohibits unprotected behavior, but also prohibits
constitutionally protected activity as well. Although appellant argues RCW 9.79.060(3) might
have prohibited certain speech protected by the First Amendment, we fail to see how speech
directed towards persuading someone to enter into an illegal arrangement, I.E., procuring a
person for sexually immoral acts involving prostitution, involves constitutionally protected
speech. Appellant's argument on the "overbreadth" doctrine is not well taken.

Appellant next asserts the trial court erred in denying his motion to dismiss after the State had
rested, because the State did not prove all the necessary elements of the crime. Initially, he
contends that RCW 9.79.060(3) was not directed against a procurer of females, rather, it was
directed against the person who offers to reward the procurer. Under appellant's interpretation of
the statute, RCW 9.79.060(3) required the State to prove he offered compensation to Myra Boyd
for the purpose of persuading her to procure persons for immoral purposes in a house of
prostitution. He argues that because he was the procurer and not the person rewarding the

procurer, the State charged him under the wrong statute.
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[4] Appellant reads RCW 9.79.060(3) too narrowly. The statute did not say that the gratuity,
reward, or compensation must be given, offered, or promised to the procurer (LE., the appellant).
It merely prohibited any person from offering compensation to procure a person for immoral
purposes in a house of prostitution or elsewhere. The statute was broadly written to prohibit the
acts of both the procurer and the person who rewards the procurer. SEE STATE v. BASDEN, 31
Wn.2d 63, 196 P.2d 308 (1948).

Appellant also contends the State did not prove a completed crime under RCW 9.79.060(3)
because the State made no showing that appellant actually procured Myra Boyd. Using the rule of
strict construction of criminal statutes, he argues we must interpret the words "to procure" in
RCW 9.79.060(3) as having meant the State must prove a completed procurement. In support of
his argument that RCW 9.79.060(3) required an actual procurement, appellant points to other
subsections in RCW 9.79.060 which required an actual result. In particular, appellant directs our
attention to STATE v. BASDEN, SUPRA, where this court held that subsection (1) of RCW
9.79.060 (then Rem. Rev. Stat. 2440) «5» required the affirmative proof the defendant placed the
female in a house of prostitution.

«5» "Every person who-

"(1) Shall place a female in the charge or custody of another person for immoral purposes, or
in a house of prostitution, with intent that she shall live a life of prostitution, or who shall compel
any female to reside with him or with any other person for immoral purposes, or for the purpose
of prostitution, or shall compel any such female to reside in a house of prostitution or to live a life
of prostitution; . . ."

This section, as RCW 9.79.060(3), has been repealed by Laws of 1975, 1st Ex. Sess., ch. 260.

[5] We do not agree that the rule of strict construction of criminal statutes compels us to find that
RCW 9.79.060(3) required an actual procurement. Penal statutes are strictly construed so that
only that conduct which is clearly and manifestly within the statutory terms is subject to punitive
sanctions. Strict construction does not mean that a forced, narrow or overstrict construction
should be applied to defeat the intent of the legislature. STATE v. RINKES, 49 Wn.2d 664, 306
P.2d 205 (1957). Simply because other subsections in RCW 9.79.060 required an actual result
does not mean subsection (3) must be interpreted as having required a completed procurement.
Other subsections of RCW 9.79.060, in rather clear language, required an actual result. For

example, RCW 9.79.060(1) was directed against persons who "place a female or male . . . in a
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house of prostitution . . ." The verb "place" certainly required proof that an actual placement
occurred. STATE v. BASDEN, SUPRA. Subsection (3) contained no such requirement. It did not
state that a person who "procures another and places the latter in a house of prostitution" has
committed a criminal act. Actual procurement of the person was not made a necessary element of
the crime.

[6] Respondent, on the other hand, contends the words "to procure" only required the State to
prove the offer of compensation was accompanied by an intent to procure. We cannot agree. This
contention gives subsection (3) an expansive coverage so that even an attempt to be a pimp would
have been criminal under subsection (3). Strictly interpreting this subsection, more than an
attempt was needed. There must have been some agreement to procure or be procured, L.E., some
acceptance of the offer to provide compensation. Appellant's conduct here, as testified to by Myra
Boyd, did come within the purview of subsection (3). The crime was completed when Ms. Boyd
agreed to the offer for the purpose of making the arrest. At the point her objective manifestation
of assent was communicated to appellant, an agreement was completed sufficient to come under
the terms of the statute. The trial court correctly denied appellant's motion to dismiss at the end of
the State's case-in-chief.

[7] Appellant also contends his conviction must be reversed because the trial court erred in
denying his motion in limine to restrain the prosecutor from cross-examining him regarding his
prior conviction for "soliciting a minor for immoral purposes". He argues that this ruling
prejudiced his right to a fair trial, because it kept him from testifying on his own behalf. His
contention the trial court erred is two-pronged. First, he argues the court erred in ruling it lacked
discretion under RCW 10.52.030 to exclude evidence of his prior conviction and in ruling that
RCW 10.52.030 as so interpreted is constitutional. This argument was fully discussed and
decided in STATE v. RUZICKA, 89 Wn.2d 217, 570 P.2d 1208 (1977), and need not be repeated
here. Suffice it to say we interpret RCW 10.52.030 as not giving the trial court discretion to
exclude evidence of a defendant's prior convictions when introduced for impeachment purposes,
and as so interpreted, we find the statute does not violate the constitutional rights of the
defendant.

«6» "Every person who solicits, entices or otherwise communicates with a child under the age of
eighteen years for immoral purposes shall be guilty of a gross misdemeanor." RCW 9.79.130.

This statute was repealed by Laws of 1975, 1st Ex. Sess., ch. 260, 9A.92.010(212), p. 866.
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[8] Appellant also argues the court erred in not excluding evidence of his prior conviction on the
ground the statute under which he was previously convicted was clearly unconstitutional. The
trial court denied his motion on the ground appellant had not overcome the basic presumption
that all statutes are constitutional until proven differently beyond a reasonable doubt. SEE
STATE v. DIXON, 78 Wn.2d 796, 479 P.2d 931 (1971). We agree. On the record before us, it is
impossible to determine whether appellant was convicted under RCW 9.79.130, «6» under a city
or county ordinance, or even under an out-of-state statute. Further, once appellant made his
motion, he made no attempt by affidavit or otherwise to relate the facts under which he was
convicted or to direct the court's attention to the court file where the facts leading up to his arrest
and conviction may have been found. We do not even know whether appellant was convicted by
a judge or jury and, if by jury, what instructions were given to the jury. Finally, there was no
showing by appellant whether his conviction was on a plea of guilty or not guilty and, if on a plea
of not guilty, whether any appeal followed his conviction. Based on the record before the trial
court and before us, we cannot say the trial court erred in denying appellant's motion in limine.
SEE, E.G., STATE v. GALLAGHER, 46 Wn.2d 570, 283 P.2d 140 (1955).

The judgment and sentence of the trial court is affirmed.
CONCURRING JUDGES: Wright, C.J., Rosellini, Stafford, Utter, Brachtenbach, Horowitz, and

Dolliver, 1J., and Henry, J. Pro Tem., concur.
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20 Wn.2d 712, THE STATE OF WASHINGTON, Respondent, v. GEORGE CHEMERES,
Appellant

[No. 29266. Department One.  Supreme Court  June 2, 1944.]

THE STATEOF WASHINGTON, Respondent, v.GEORGE CHEMERES, Appellant.«1»

[1] PROSTITUTION - LIVING WITH PROSTITUTE - EVIDENCE - QUESTION FOR JURY.
In a prosecution for living with a common prostitute, evidence reviewed and held to make a
question for the jury as to whether the accused and the woman named in the information had
lived together as charged therein.

[2] EVIDENCE - OPINION EVIDENCE - IMPRESSIONS FROM COLLECTIVE FACTS. As a
general rule, a witness when testifying as to something that does not involve special knowledge
or skill must state facts, and not his opinion or conclusion; however, to this rule there are
exceptions permitting a nonexpert witness to give to the jury his opinion or conclusion, which
exceptions apply in cases where, from the nature of the subject in issue, it is practically
impossible for a witness to detail all the pertinent facts of an occurrence in issue in such manner
as to enable the jury to form a conclusion without the opinion of a witness.

[3] PROSTITUTION - LIVING WITH PROSTITUTE - EVIDENCE - ADMISSIBILITY -
OPINION OF WITNESS. In a prosecution for living with a common prostitute, it was error to
permit a police officer to give as his opinion that the woman referred to was a common prostitute.
[4] SAME. 1t is proof of the course of conduct that establishes the status of a woman as a
common prostitute, and such status is not proved by the opinion or conclusion of a witness.

[5] SAME - LIVING WITH PROSTITUTE - EVIDENCE TO ESTABLISH. The crime of living
with a common prostitute is made up of two essential elements, (1) living with a woman on or
about the time charged, and (2) that she was then a common prostitute; and in a prosecution for
such crime the proof must be reasonably specific with reference to the period of time which
forms a part of the basis of the crime.

[6] SAME - EVIDENCE - ADMISSIBILITY - HEARSAY. In a prosecution for living with a
common prostitute, the testimony of an investigator that the woman referred to had told him that

she was a common prostitute, was hearsay as to the accused and should not have been received.



108

Appeal from a judgment of the superior court for King county, Findley, J., entered January 4,
1944, upon a trial

«1» Reported in 147 P. (2d) 815.

[2] See 1 Am. Jur. 701.

June 1944] STATE v. CHEMERES. 713

and conviction of living with a common prostitute. Reversed.

Henry Clay Agnew, for appellant.

Lloyd Shorett and Wm. R. Bell, for respondent.

GRADY,J. -

The appellant, George Chemeres, was tried before a jury and found guilty of the offense of living
with a common prostitute in violation of Rem. Rev. Stat., § 2440 [P. C. § 9112] (5), and, from the
judgment entered on the verdict, he has taken this appeal.

The appellant contends that the evidence was not sufficient to establish the fact that he had lived
with one Lydia Meiers on or about the second day of November, 1942, and that no competent
evidence was introduced by the state that she was then a common prostitute.

[1] There is evidence in the record from which the jury, by its verdict, must have concluded that
the appellant and Lydia Meiers occupied a room, or apartment, in a certain hotel in the city of
Seattle from November 2, 1942, until about June 30, 1943, and went by the name of, and were
known to the management and employees of the hotel as, Mr. and Mrs. J. Duncan. The evidence
upon which these ultimate facts are based is that the records kept by the hotel in the ordinary
course of its business show that a room was assigned to them and that they both occupied it. Each
of them made payments from time to time of the rental charge, for which receipts were issued and
delivered. Upon leaving the hotel, one or the other would leave the key to the room at the hotel
desk, and, as he or she returned, would call for it there. Telephone calls came in for the room
number, and at times the one calling would ask for Mrs. Duncan. Some of the evidence was direct
and some circumstantial, but, taken together, it made a question for the jury as to whether they
had lived together as charged in the information.

In order to prove that Lydia Meiers was a common prostitute at the time it is alleged the appellant

lived with her, the state called two witnesses, one a police officer and the
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other an investigator for the office of the prosecuting attorney. The officer and the investigator,
over timely and proper objections, testified as follows:

The police officer: "Q. Are you acquainted with a Lydia Meier[s]; do you know who she is? A. 1
do. Q. Do you know whether or not she is a common prostitute? . . . A. She is a common
prostitute."

The investigator: "Q. Mr. Hughes, do you know who Lydia Meier[s] is? A. Yes, sir. Q. Have you
ever talked to her? A. Yes, sir. Q. Do you know what her occupation is?A. What she told me. Q.
What did she tell you? . A. She told me she was a common prostitute."

In each case a motion was made to strike the testimony, which was denied.

The police officer was not interrogated as to the source of his knowledge, nor did he relate any
facts upon which he based his opinion or conclusion. The contention of the appellant is that the
testimony of the witness was objectionable from a two-fold standpoint: (a) That it was merely his
opinion or conclusion, and (b) it no more than established the fact that the person referred to was
then a common prostitute, which was on October 25, 1943, while the time charged in the
information was on or about November 2, 1942,

[2] (a) The general rule for which citation of authority is not necessary is that, when testifying as
to something that does not involve special knowledge or skill, a witness must state facts, and not
his opinion or conclusion. To this rule there are exceptions permitting a nonexpert witness to give
to the jury his opinion or conclusion. A very clear statement is found in 3 Jones Commentaries on
Evidence (2d ed.), p. 2298, § 1248, as follows:

"As shown in the sections next preceding, the rule excluding testimony of nonexpert witnesses to
their conclusions or opinions regarding the facts in issue is broad and of general application. Such
rule, however, yields to necessity where its application would wholly prevent or seriously impair
the ascertainment of truth.

"It often happens that it is practically impossible for a witness to detail all the pertinent facts of an
occurrence in

June 1944] STATE v. CHEMERES. 715

Is sue in such manner as to enable the jury to form a conclusion without the opinion of the
witness. Indeed, the witness may not be able to separate the facts and indications from which he

has formed a conclusion from the conclusion itself. In many of the illustrations hereinafter set
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forth it is plain that, from the necessity of the case, the opinions of ordinary witnesses must be
received. The ground upon which opinions are admitted in such cases is that, from the very nature
of the subject in issue, it cannot be stated or described in such language as to enable persons not
eyewitnesses to form an accurate judgment in regard to it. Of course, in all such cases, if the
witness is unable to give any satisfactory basis or reasons for his opinion, the value of his
testimony is impaired. Furthermore, it is to be observed that the matters as to which ordinary
witnesses are allowed to give their opinions are only those of such character that they may be
understood without special skill or training."

Many cases are cited in support of the text, including Sears v. Seattle Consolidated Street R. Co.,
6 Wash. 227, 33 Pac. 389, 1081. In 20 Am. Jur. 640, § 769, appears the following:

"Formulated rules governing the admission and competency of evidence should usually be
followed; but when a rigid adherence to them would be subversive of the ends for which they
were adopted, they should no longer be rigidly adhered to. Accordingly, while opinion evidence
is, as a general rule, inadmissible, the testimony of a witness is not to be always excluded merely
because it is a statement of such opinion or conclusion. From very necessity testimony must
occasionally be compounded of fact and opinion, so that exceptions and limitations upon the
general rule that witnesses must testify to facts, and not opinions, have been found to be
necessary to the due administration of justice; for example, expert witnesses who have skill,
learning, or experience in a particular science, art, or trade may give an opinion in a proper case
upon a given state of facts relating thereto. Exceptions to the rule that witnesses cannot give
opinions are not confined to the evidence of experts testifying upon subjects requiring special
knowledge, skill, or learning. It has also been found necessary to admit a class of evidence from
nonexpert witnesses, which is usually spoken of as "opinion evidence,' where the facts as they
appeared to the witness cannot clearly and adequately be reproduced, described, and detailed to
the jury.

716 STATE v. CHEMERES. [20 Wn. (2d)

"It is well established that in relation to matters relevant to the issues of a case, when it is not
possible or practicable to place before the jury all of the primary facts and circumstances in such
way as to enable the jury to form an intelligent conclusion from them, witnesses who have had
means of personal observation may state their opinions, conclusions, and impressions formed

from such facts and circumstances as come under their observation. The ground upon which such
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opinions are held to be admissible is that of impossibility or difficulty in reproducing the data
observed by the witnesses."

[3] We think it is quite apparent that the general rule applies here rather than the exceptions, and
that it was error to permit the police officer to give as his opinion that the person referred to was a
common prostitute, because it does not appear that it was not possible or practicable for the state,
by the witness or others, to place before the jury the primary facts and circumstances in such a
way as would have enabled the jury to conclude that the woman was at the time charged a
common prostitute. The law gives to a woman who carries on indiscriminate illicit sexual
relations with men the designation of a common prostitute, and whether she is such at any given
time depends upon her course of conduct.

[4] 1t is proof of the course of conduct that establishes her status as a common prostitute, and
what the opinion of a witness may be or what conclusion he may draw does not prove such a
status. An opinion based upon, or a conclusion drawn from, the conduct of another was not
permitted in Adams v. Georgia R. & Electric Co., 142 Ga. 497, 83 S. E. 131 (a very careful
fellow); Lang v. Lang, 157 Towa 300, 135 N. W. 604 (good boys); Davidson v. Ryle, 103 Tex.
209, 124 S. W. 616, 125 S. W. 881 (an honest man); Jackson v. Folsom, 187 Ind. 257, 118 N. E.
955 (a kind man); McCubbins v. McCubbins, 232 Ky. 698, 24 S. W. (2d) 573 (. . . a woman of
bad character; . . . leading an immoral life).

In all the cases involving the offense charged against the appellant that have come before this
court, it seems that the females concerned were either admittedly common
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prostitutes or proved to be such, and the question now before us was not raised in any of them.
The correct principles of the law of evidence applicable to this case are set forth and discussed in
State v. Trombley, 132 Wash. 514, 232 Pac. 326.

In that case, p. 515, the only proof of breaking and entering a building was: "Q. Was your place
burglarized?Ans. Yes." The word "burglarized" was used as indicative of some of the acts
necessary to constitute burglary, and it was held that the witness gave only his opinion or
conclusion, and that this was not proper. Such is the situation before us.

[5] If competent proof of the status of Lydia Meiers as a common prostitute had been furnished, it
should have been with reference to the time charged in the information. The crime charged is

made up of two essential elements: (1) living with a woman on or about the time charged; and (2)
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that she was then a common prostitute. State v. McGinty, 14 Wn. (2d) 71, 126 P. (2d) 1086. The
testimony of the police officer is capable of the interpretation that it related to the time he was
testifying rather than as of the time referred to in the information. A woman might be a common
prostitute at one time and not at another; and, in a case of this kind, the proof must be reasonably
specific with reference to the period of time which forms a part of the basis of the crime charged.
[6] (b) The testimony of the investigator was hearsay as to the appellant, and should not have
been received. It does not appear that the appellant was present when the admission was made.
The admission was with reference to one of the essential elements of the crime charged and was
made by one whose statements would not be any proof of the facts they disclosed in so far as the
appellant might be affected. The time element herein referred to also exists with reference to the
testimony of this witness.

The judgment is reversed, with instructions to dismiss the action.

SIMPSON, C. J., BEALS, STEINERT, and JEFFERS, JJ., concur.
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14 Wn.2d 71, THE STATE OF WASHINGTON, Respondent, v. WILLIAM P. MCGINTY,
Appellant
[No. 28609. Department One.  Supreme Court  June 20, 1942.]
THE STATE OF WASHINGTON, Respondent, v. WILLIAM P.MCGINTY, Appellant.«1»
[1] PROSTITUTION - LIVING WITH PROSTITUTE - EVIDENCE - SUFFICIENCY. In a
prosecution for living with a common prostitute, held that the evidence was sufficient to establish
the essential elements of the crime, i. e., that the defendant, on or about the time charged, was
living with a specified woman, and that she was then a common prostitute.
[2] CRIMINAL LAW - APPEAL - REVIEW - HARMLESS ERROR - ADMISSION OF
EVIDENCE. In a prosecution for living with a common prostitute, error cannot be predicated
upon the admission in evidence of photographs and snapshots taken from the defendant's room
without a search warrant following his arrest, where they only tended to prove prior association
«1» Reported in 126 P. (2d) 1086.
72 STATE v. McGINTY.

Opinion Per DRIVER, J. [June 1942
bebetween the defendant and the alleged prostitute, a fact which the defendant and his attorney
admitted at the trial, and hence there was no prejudice to the defendant in their admission.
[3] WITNESSES - COMPETENCY - CONFIDENTIAL RELATIONS - HUSBAND AND
WIFE. Rem. Rev Stat., § 1214, providing that a husband shall not be examined for or against his
wife without her consent, and vice versa, does not absolutely disqualify one spouse from
testifying for or against the other, but rather confers a privilege personal to the one asserting it;
however, this court has definitely disapproved of the practice of calling as a witness the wife of
the defendant in a criminal case for the purpose of compelling him to make an objection to her
competency.
[4] SAME - CRIMINAL LAW - TRIAL - MISCONDUCT OF COUNSEL - EXAMINATION
OF WIFE OF ACCUSED. In a prosecution for living with a common prostitute, it was
prejudicial misconduct for the state's attorney to call as a witness the alleged prostitute, whom the

defendant had married subsequent to the alleged offense, and, over objection, elicit from her
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testimony as to the time and place of the marriage, and compel the defendant's attorney to object
to the competency of the witness in the presence of the jury and on the specific ground that she
was his wife.
Appeal from a judgment of the superior court for King county, Lawler, J., entered November 15,
1941, upon a trial and conviction of living with a common prostitute. Reversed.
John F. Garvin and J. E. Bakken, for appellant.
B. Gray Warner and Leo W. Stewart, for respondent.
DRIVER, J. -
Defendant, William P. McGinty, was charged with violation of Rem. Rev. Stat., § 2440 [P. C. §
9112], subd. (5), by an information in which it was alleged that, on or about August 5, 1941, he
"unlawfully and feloniously did live with one Patricia O'Hara, the said Patricia O'Hara then and
there being a common prostitute." The jury returned a verdict of guilty. The defendant's motion
for a new trial was
[3] See 28 R. C. L. 478.

STATE v. McGINTY. 73
June 1942] Opinion Per DRIVER, J.
denied, and, from the judgment and sentence entered on the verdict, he has taken this appeal.
By his assignments of error, appellant questions the sufficiency of the evidence to sustain the
verdict. The material record evidence bearing on that question may be summarized as follows:
On July 28, 1941, at about 8:30 p. m., two officers of the Seattle police department arrested
Patricia O'Hara in the Camp Rooms hotel. According to the testimony of these officers and a
Seattle police detective, the place then had the reputation of being a house of prostitution. They
found her in a large living room, or parlor, just inside the entrance door, dressed in silk pajamas,
and they had to wait for her to change her clothing before they could take her to police
headquarters. She was at the time away from her place of residence, which was in the Haddon
Hall apartments. She had in her possession, in her pocketbook, a record showing that, about two
days before, she had been examined by a physician, and that, in the words of one of the officers
who made the arrest, "her health had been approved" and was in good condition "so far as any
venereal disease was concerned.”" That, the officer further testified, was "the usual procedure, the

girls have one of those."
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Appellant was arrested on August 3rd in or near the Seattle police station. The next day, he was
questioned by a police detective and signed the following written statement (omitting the heading
and the signatures):
"I am living 123 Third Ave., the Haddon Hall Apts., Apt. 407. I am living at this address with my
wife.
She is not working now. She was arrested by officer Haley in the Camp Monday night. We were
married in Chicago in Nov. of 1939. We were not legally married but she is my common law
wife. Her maiden name is Margaret Allen and her home is Denver, Colo.
74 STATE v. McGINTY.

Opinion Per DRIVER, J. [June 1942
I did not turn this girl out. She was hustling in Chicago before I met her. We have been in town
sixty days. We drove out in a car for the Pascal Agency.
We are living at this apt. under the name of O'Hara.
The detective testified that, in the argot of the underworld, the expression "I did not turn this girl
out" means that he "did not induce the girl to enter a life of prostitution"; that the term "hustling"
means practicing prostitution and the terminology is peculiarly characteristic of persons "engaged
in the profession of prostitution" and those connected with it as panderers.
The hotel clerk at Haddon Hall testified that, on June 23, 1941, appellant and Patricia O'Hara
came to that establishment together, rented apartment 407, and registered under the name of P.
O'Hara; that appellant paid two weeks' rent in advance; that he thereafter saw them together in the
place from time to time, and that they occupied the apartment continuously for "two months or
so."
[1] The essential elements of the crime for which appellant was tried are (1) that, on or about the
time charged, he lived with Patricia O'Hara; and (2) that she was then a common prostitute. The
first element was clearly established. In fact, appellant, when he took the witness stand, freely
admitted it. The evidence as to the second element, while wholly circumstantial, aside from any
admissions in the written statement quoted above, we think, was sufficient also. The
circumstances, as we have summarized them, are not consistent with any reasonable hypothesis
of Patricia O'Hara's innocent presence in a house of prostitution. Moreover, the jury was

warranted in considering such circumstances in connection with the reasonable inferences to be
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drawn from appellant's statement. It reads: "She is not working now. She was arrested . . . in the
Camp Monday night. . . . I did not
STATE v. McGINTY. 75

June 1942] Opinion Per DRIVER, J.
turn this girl out. She was hustling in Chicago before I met her." (Italics ours.)
Appellant's counsel contend that the state had the burden of proving criminal intent, and that there
is no evidence in the record that appellant knew Patricia O'Hara was a common prostitute while
he was living with her in Seattle. Assuming, without deciding, that guilty knowledge is an
essential element of the crime charged, evidence to support it was supplied by the following
testimony of the police detective who had written out the statement which appellant signed:
"Q. Didn't he [appellant] tell you that if his wife had practiced prostitution that he knew nothing
of it until she was arrested? A. No. Q. That he had been out of town, over in Bremerton? A. No;
he knew about it. Q. And the first time - A. (interposing) He admitted that he knew it. Q. He
admitted he knew it? A. He did." (Italics ours.)
[2] Appellant assigns as error the admission in evidence of certain articles taken from his room in
Haddon Hall by police officers. The officers did not have a search warrant, and appellant
maintains that the search violated his constitutional rights. On the other hand, the state's attorneys
assert that the search followed appellant's lawful arrest and was permissible as an incident
thereof.
It is not necessary for us to go into the question, since the only fruits of the search admitted in
evidence were articles (photographs and kodak snapshots of appellant and Patricia O'Hara and
other persons) which could not have been prejudicial to appellant. They were all quite
conventional and proper, and the only thing they tended to prove was acquaintanceship and prior
association between the appellant and Patricia O'Hara. That could not have been harmful to his
defense, because both he and his attorney admitted at the trial
76 STATE v. McGINTY.

Opinion Per DRIVER, J. [June 1942
that, for some time before her arrest, the appellant had been living with her in the room where the

search was made.
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Finally, appellant claims error in connection with the examination of his wife as a witness for the
state. The deputy prosecuting attorney called her, and appellant's attorney assigned his doing so
as misconduct. She was interrogated as follows:

"Q. Your name, please. A. Patricia O'Hara. Q. Are you married to Mr. McGinty here?

A. Yes; I am.

Q. When did you get married? MR. GARVIN: That is objected to as incompetent."

Then followed a colloquy between the court and counsel, in the course of which the latter
approached the bench, and appellant's attorney said:

"I do not know whether Your Honor got the significance of my objection or not. It is this, that
under the statute the wife is not permitted to testify against her husband. That is the reason

I assigned for the misconduct of counsel, who with knowledge, knowing that she is his wife,
called her as a witness.

The trial court reached the conclusion that the state was entitled to question the witness as to the
time and place of the marriage, and the following ensued:

"MR. GARVIN: May it be deemed that this goes in under my objection?

THE COURT: Yes. Go ahead.

Let the record show this discussion was not within the hearing of the jury.

Q. (by Mr. Stewart) I believe, Miss O'Hara, you stated you had married Mr. McGinty, the
gentleman sitting here at the table?

A. Yes.

Q. When and where was that marriage?

A. It was September 11, 1941.

Q. Where was it?

A. A Justice of the Peace.

Q. In King County; Seattle, King County?

A. Yes.

MR. STEWART: Hearing no objection, I will proceed.

MR. GARVIN: This is all going in under objection.

THE COURT: All right.

MR. STEWART: If there is privilege claimed, the privilege the law gives them, I want it claimed.

MR. GARVIN: I have already claimed it.



118

STATE v. McGINTY. 77

June 1942] Opinion Per DRIVER, J.

MR. STEWART: I want it claimed in open court, in the presence of the jury, if it is done.

MR. GARVIN: I object to any testimony on the part of - may it be deemed, if the Court please,
and Mr. Reporter - may the record show that counsel's statement was made in the presence of the
jury. I again assign that as misconduct of counsel. I ask Your Honor at this time to declare a
mistrial upon the grounds heretofore urged.

THE COURT: The motion for mistrial will be denied.

MR. GARVIN: Exception, please.

THE COURT: You may have an exception.

MR. GARVIN: I object to any testimony on the part of this witness, on the ground and for the
reason that under the laws of the State of Washington she is incompetent as a witness in this case.
MR. STEWART: By reason of the marriage?

MR. GARVIN: Now, I object to that further, and I again make the same motion for a mistrial,
and assign the statement again of counsel, made in open court, as misconduct.

THE COURT: The motion will be denied.

MR. GARVIN: Exception, please.

THE COURT: You must state the reason.

MR. GARVIN: Your Honor knows the reason. Counsel has told you that, and I have told you
that.

THE COURT: In open court? It has been done in a way here - your opening statement was that
she was married, and you made an objection and the objection was sustained, and that is all - on
the ground that she is the wife.

MR. STEWART: Not competent as a witness because she is the wife of the defendant at the time
of this trial now?

THE COURT: Yes.

MR. GARVIN: May I have an exception to Your Honor's remarks, as well as to those of counsel,
as both of them are gratuitous comments upon the evidence.

THE COURT: You may have an exception. Go ahead."

On the cross-examination of appellant, he was interrogated as follows:
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"Q. Isn't it a fact, Mr. McGinty, that the reason why you married Miss O'Hara in King County
was so that she could not testify against you here? A. It is not.
MR. GARVIN: That is objected to as incompetent, and I assign this line of cross-examination as
misconduct.
THE COURT: He said he did not. So it is answered."
78 STATE v. McGINTY.
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The pertinent portion of the applicable statute, Rem. Rev. Stat., § 1214 [P. C. § 7725], subd. 1,
provides that
"A husband shall not be examined for or against his wife without the consent of the wife, nor a
wife for or against her husband without the consent of the husband; . . ."
[3] This court has held that the statute does not absolutely disqualify one spouse from testifying
for or against the other, but, rather, confers a privilege which is personal to the one asserting it.
State v. Frye, 45 Wash. 645, 89 Pac. 170; Williamson v. Williamson, 183 Wash. 71, 48 P. (2d)
588, 185 Wash. 707, 54 P. (2d)1215. However, the court has definitely frowned upon the practice
of calling as a witness the wife of the defendant in a criminal case for the purpose of compelling
him to make an objection to her competency. State v. Winnett, 48 Wash. 93, 92 Pac. 904.
There, the defendant was charged with carnal knowledge of a certain girl under the age of
eighteen years. After the date of the alleged offense and prior to the trial, he married her.
A physician testified that she was pregnant, and counsel for the state had her brought into the
court room, ostensibly to enable the physician to identify her. The state also called her as a
witness. Her pregnancy was far enough advanced to be noticeable from her personal appearance,
and the court held that the conduct of the prosecution in bringing her condition to the attention of
the jury constituted reversible error. Judge Dunbar, speaking for the court, said, p. 96:
"Again, the appellant's wife was called to testify for the prosecution, and the appellant was
compelled to object to her testifying, and while this of itself might not be sufficient to reverse a
judgment correctly obtained in other respects, it tends to throw light on the effort of the
prosecution in the instance above discussed and to show a fixed determination to bring the
STATE V. McGINTY. 79
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person of the wife to the attention of the jury. The practice of compelling a defendant to urge an
objection which would tend to prejudice his case was severely criticized by this court in State v.
Holedger, 15 Wash. 443, 46 Pac. 652, and State v. Parker, 25 Wash. 405, 65 Pac. 776."
[4] In the instant case, after the witness had stated that she was appellant's wife, appellant's
attorney objected to further testimony on her part. The court made some comment and did not
immediately rule upon the objection. The attorney approached the bench and, out of the hearing
of the jury, stated the reason for his objection and invoked the privilege of the statute. The state's
attorney did not then question the fact that the witness was appellant's wife. If he had done so, a
different situation would have been presented, and the court could have directed the parties to
produce evidence as to that matter. State v. Frye, supra. The state's attorney took the position that
he had the right to elicit from the witness testimony as to the time and place of the marriage and
to compel appellant to object to the competency of the witness in the presence of the jury and on
the specific ground that she was his wife. The marital status of the parties at the time of the trial
was the controlling factor, and appellant was entitled to the protection of the statute even though
his marriage did not take place until after the date of his alleged offense. The examination of the
wife and the remarks of opposing counsel and the court, together with his own cross-examination
above quoted, tended to make it appear to the jury that appellant had married her to prevent her
from giving testimony which would have been harmful to his defense. That may well have been
the fact; but, even so, it would not have deprived appellant of the privilege conferred by the
statute. Under the circumstances, the method pursued in the
80 STATE v. McGINTY.
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interrogation of the wife was both improper and prejudicial.
The judgment is reversed, and the cause remanded with direction to the superior court to grant
appellant's motion for a new trial.

ROBINSON, C. J., MAIN, MILLARD, and SIMPSON, JJ., concur
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THE STATE OF WASHINGTON, Respondent, v. EDNA BASDEN,Appellant.«1»

[1] STATUTES - CRIMINAL LAW - NATURE AND ELEMENTS OF CRIME -
CONSTRUCTION OF PENAL STATUTES. In determining whether or not a certain state of
facts falls within the terms of a statute defining a crime, the statute is to be strictly construed.

[2] PROSTITUTION - PLACING FEMALE IN HOUSE OF PROSTITUTION - PURPOSE OF
STATUTE. Rem. Rev. Stat., § 2440, relating to placing females in houses of prostitution,
is not directed against prostitution-and nowhere makes the act of prostitution a crime
except when committed in connection with other acts denounced by the statute and
thereby made criminal; but the statute is directed against procurers and panders, and
those who profit from the prostitution of women (overruling State v. Hanes, 84 Wash.
601, 147 Pac. 193).

[3] SAME - PLACING FEMALE IN HOUSE OF PROSTITUTION - NATURE AND
ELEMENTS OF OFFENSE. The word "place," as used in Rem. Rev. Stat., § 2440 (1), making it
a crime to place a female in a house of prostitution, imports an affirmative act on the part of the
person accomplishing the placing; and if a person conducting a house of prostitution simply
admits the female to the establishment on her own request, to become an inmate thereof and to
practice prostitution therein, it does not amount, on the part of the person in charge, to the
"placing" of a female in a house of prostitution within the intent of the act (overruling State v.
Hanes, supra).

[4] SAME - PLACING FEMALE IN HOUSE OF PROSTITUTION - EVIDENCE -
SUFFICIENCY. To sustain a conviction under Rem. Rev. Stat., § 2440 (1), making it a crime to
place a female in a house of prostitution, the evidence must show more than that the person
charged merely furnished a place and opportunity to a female to practice prostitution in a house
of ill fame; and where, in a prosecution based on that statute, nothing more appears from the
evidence than that

«1» Reported in 196 P. (2d) 308.
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[2] See 78 A. L. R. 314; 42 Am. Jur. 263.

64 STATE v. BASDEN. [31 Wn. (2d)

the accused was in charge of a house of prostitution and that a specified female was and had been
an inmate therein, the evidence does not support a verdict of guilty (overruling State v. Hanes,
supra.).

SCHWELLENBACH and ROBINSON, JJ, dissent.

Appeal from a judgment of the superior court for Yakima county, Willis, J., entered November
22, 1947, upon a trial and conviction of placing a female in a house of prostitution. Reversed.
Tonkoff & Holst, for appellant.

Owen Clarke and Ronald R. Hull, for respondent.

BEALS, J. - The defendant, Edna Basden, alias Jean Basden, by information filed by the
prosecuting attorney for Yakima county, was charged as follows: by count I with the crime of
"placing a female in house of prostitution"; by count II with the crime of accepting the earnings
of a common prostitute. The defendant appeared by way of a demurrer to the information and a
motion against the same; and thereafter an amended and somewhat amplified information was
filed, also containing two counts charging the defendant with the commission of the same crimes.
On the trial, evidence was introduced by the prosecution, and, when the state rested its case, the
defendant moved the court to direct a verdict of not guilty to each count of the information. The
trial court denied the motion as to count I, but granted the motion as to count II. The defendant
then rested her case without offering any evidence, standing upon her motion to dismiss count I.
The court instructed the jury, and, in due time, a verdict was returned finding the defendant guilty
as charged under count I of the information, and, pursuant to the court's directions, finding the
defendant not guilty as charged by count II. From a judgment of guilty and sentence, pursuant to
the verdict of the jury, the defendant has appealed. Appellant assigns error upon the refusal of the
trial court to grant her motion for a directed verdict at the conclusion
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of the state's case; upon the denial by the trial court of appellant's motion for arrest of
judgment, and judgment in her favor notwithstanding the verdict, and upon the denial of
appellant's motion for a new trial. By count | of the amended information, upon which

count appellant was found guilty, the appellant was accused



123

". .. of the crime of PLACING A FEMALE IN HOUSE OF PROSTITUTION committed as
follows:

"SHE, the said EDNA BASDEN, alias JEAN BASDEN, in the County of Yakima, State of
Washington, on or about between September 1, 1946, and May 15, 1947, wilfully, unlawfully and
feloniously did place a female person commonly known as SHIRLEY LANE, whose true name is
unknown to the Prosecuting Attorney, in a house of prostitution with intent that the said
SHIRLEY LANE, whose true name is unknown to the Prosecuting Attorney, should live a life of
prostitution. . . ."

Laws of 1927, chapter 186, § 1, p. 232 (Rem. Rev. Stat., § 2440 [P.P.C. § 118-191]), reads as
follows:

"AN ACT relating to placing females in houses of prostitution and providing penalties
therefor, and amending Section 2440 of Chapter VI of Remington's Compiled Statutes of
Washington.

"Be It Enacted by the Legislature of the State of Washington:

"SECTION 1. That section 2440 of Remington's Compiled Statutes be amended to read as
follows:

"Section 2440:

"Every person who -

"(1) Shall place a female in the charge or custody of another person for immoral purposes, or in a
house of prostitution, with intent that she shall live a life of prostitution, or who shall compel any
female to reside with him or with any other person for immoral purposes, or for the purpose of
prostitution, or shall compel any such female to reside in a house of prostitution or to live a life of
prostitution; or

"(2) Shall ask or receive any compensation, gratuity or reward, or promise thereof, for or on
account of placing in a house of prostitution or elsewhere any female for the purpose of causing
her to cohabit with any male person or persons not her husband; or

"(3) Shall give, offer, or promise any compensation, gratuity or reward, to procure any female for
the purpose
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of placing her for immoral purposes in any house of prostitution, or elsewhere; or
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"(4) Being the husband of any woman, or the parent, guardian or other person having legal charge
of the person of a female shall connive at, consent to, or permit her being or remaining in any
house of prostitution or leading a life of prostitution; or

"(5) Shall live with or accept any earnings of a common prostitute, or entice or solicit any person
to go to a house of prostitution for any immoral purpose;

"Shall be punished by imprisonment in the state penitentiary for not less than one year nor more
than five years.

Subdivisions 1 and 2, above quoted, are identical with subdivisions 1 and 2, Laws of 1909,
chapter 249, § 188, p. 944, known as the "criminal code." Subdivisions 3, 4, and 5 of the later act
differ in some particulars (here irrelevant)from the corresponding subdivisions of the act of 1909.
The evidence introduced by the state, which was the only evidence before the jury, discloses that
appellant resided in Toppenish, Yakima county, Washington, and was the proprietor of a suite of
rooms, having an entrance by way of a stairway from the street, on the second floor of a building
located on south Division street, which suite was known as the "Tourist Rooms," and in which
place was conducted a house of prostitution.

The premises were raided by deputy sheriffs at midnight, May 16, 1947, and three women,
known, respectively, as Dolly Johnson, Donna Reed, and Shirley Lane, were arrested. The three
women were called as witnesses by the state, each testifying concerning her name, age, place of
residence, and her acquaintance with appellant and the other two women. Each witness refused to
answer other questions propounded by the state, upon the ground that answers to such questions
would tend to incriminate the witness.

The evidence amply supports a finding by the jury that the "Tourist Rooms" were operated by
appellant as a house of prostitution; that Shirley Lane was, and for some time had been, an
occupant of the premises as a common
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prostitute, availing herself of the opportunity thereby afforded her to ply her trade.

The statement of facts discloses nothing concerning the circumstances surrounding Shirley Lane's
becoming an inmate of the "Tourist Rooms," or how long she had resided there. The question to
be here determined is whether the jury's verdict of guilty as charged is supported by the evidence.
[1] In construing a penal statute for the purpose of determining whether or not a certain state of

facts falls within the terms thereof defining a crime, the law is to be strictly construed.
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In the case of State v. Hoffman, 110 Wash. 82, 188 Pac. 25, this rule was followed. We quote
from the opinion: "Unless the language of the statute makes the conduct of the appellant criminal,
there can be no recourse to the intention of the act to establish its interpretation. Though conduct
may be within the reason of an act and the mischief to be remedied thereby, yet it cannot be
punished as a crime if not so denominated by the statute. Lewis, Sutherland's Statutory
Construction (2d ed.), § 520."

In the recent case of State v. Hoffman, 30 Wn. (2d)475, 191 P. (2d) 865, we again applied the
rule that a statute declaring a certain act to be a crime must be construed strictly.

In the case at bar, the trial court followed the argument advanced by respondent, and by
respondent maintained here, that, because uncontradicted evidence disclosed that appellant was
the proprietor of the "Tourist Rooms," a house of prostitution, and allowed Shirley Lane, a
common prostitute, to remain therein and for pay indulge in indiscriminate sexual intercourse
with men, appellant could be found guilty, as charged in the information, of having placed
Shirley Lane in the "Tourist Rooms," with the intent that she should practice prostitution therein.
In the case of State v. Stone, 66 Wash. 625, 120 Pac. 76, it appeared that the defendant had been
convicted of the crime of placing a female in the charge of another person for immoral purposes,
namely, for the purposes of
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prostitution, with intent that the female named should live a life of prostitution, the charge having
been drawn pursuant to Laws of 1909, chapter 249, § 188, subd. 1, p. 944. The defendant
appealed, and, in an opinion by Ellis, J., this court said that:

"Actual physical restraint is not essential to the crime. Proof of moral restraint or persuasion is all
that can be reasonably required."

It was held that the evidence supported the jury's verdict of guilty, there being testimony to the
effect that the appellant had taken the female in question to a house of prostitution conducted by
the appellant and his wife, turned her over to his wife, and that, as the result of persuasion on the
part of appellant's wife, the woman remained there as a prostitute.

The judgment appealed from was reversed upon a ground which has no bearing upon the question
with which we are here concerned. The opinion was signed by all members of the Department of

this court to which the appeal was submitted.
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In the case of State v. Hanes, 84 Wash. 601, 147 Pac. 193, this court, upon an appeal by one
convicted of "the crime of placing a female in a house of prostitution, with intent that such female
should live a life of prostitution," used the following language:

"Appellant contends that the word “place’ has a meaning more extended than a mere invitation to
remain at a place; that it implies a restraint, either physical or moral. The law has no such
restricted meaning. The object of the statute is to suppress the practice of prostitution, and to
place a female in a house of prostitution means the furnishing of a place and opportunity. The
subdivision of the statute under which appellant is charged does not imply the element of force,
either physical or moral. "It will be noticed that the statute, after defining the crime of which
appellant is charged, continues: “or who shall compel any female to reside with him or with any
other person for immoral purposes, or for the purposes of prostitution, or shall compel any such
female to reside in a house of prostitution or to live a life of prostitution;'
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subdivision 1, Rem. & Bal. Code, § 2440. The statute is in the disjunctive. A person may be
guilty of a crime if committed in any of the ways covered by the statute."

The case last cited was argued to a Department of this court other than the department which
decided the case of State v. Stone, supra, and the opinion was signed by all the judges thereof,
including Chadwick, J., who wrote the opinion and who had signed the opinion in the Stone case.
In the case of State v. Stone, supra, this court held that the evidence was sufficient to justify a
finding by the jury that the appellant had placed the woman named in the information in charge
of another (the wife of appellant)for immoral purposes, namely, for the purpose of prostitution,
with intent that the woman should live a life of prostitution, the evidence, which the jury had
apparently believed, being sufficient to bring the case within the terms of the statute.

In the later case of State v. Hanes, supra, this court stated that the object of the statute was to
suppress the practice of prostitution, and that to place a female in a house of prostitution meant
the furnishing of a place and opportunity, the statute not implying the element of force, either
physical or moral. The opinion states that the appellant was charged with the crime of placing a
female in a house of prostitution, with intent that such female should live a life of prostitution.
From the opinion, it appears that the evidence introduced by the prosecution tended to prove that
the appellant was the keeper of a livery stable, where he had a room or rooms; that the woman in

question consorted with the appellant "and was at least a loiterer about his place," and that
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competent evidence was introduced to the effect that the woman had "plied her trade at will." The
opinion further states that there was

". .. testimony sufficient to sustain the findings of the jury that appellant did in fact know that the
woman was practicing prostitution for money and that she gave appellant a part of her earnings."
Evidently, the appellant did not take the witness stand, and the judgment appealed from was
reversed, and the
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cause remanded for a new trial, because the trial court failed to instruct the jury that no inference
of guilt should arise against the accused if he failed or refused to testify as a witness on his own
behalf. Apparently, the court was of the opinion that the evidence was sufticient to support a
finding that the appellant had placed a woman in a situation to live a life of prostitution; that she
had there lived as a prostitute, and that she gave the appellant a portion of her earnings.

The opinions in the Stone and Hanes cases are inconsistent in important particulars.

[2] We are not in accord with the statement in the opinion in the Hanes case to the effect that the
statute there in question, and also in the case at bar, was enacted primarily for the purpose of
suppressing the practice of prostitution. The statute is directed against procurers and panders, and
those who profit from the prostitution of women. The effect of the statute is, of course, to limit
the practice of prostitution, but it nowhere makes the act or practice of prostitution a crime, save
when committed in connection with other acts denounced by the statute and which are thereby
made criminal. The statute is not directed against prostitutes.

The verb "place," as used in subd. 1 of the statute, means more than the furnishing of a place
(noun) and opportunity to practice prostitution. Whether or not force, physical or moral, is a
necessary incident to the commission of the crime described in the first definition contained in
subd. 1 of the statute, supra, need not be here considered. The use of the word "compel," in the
remaining portions of the subdivision, of course, implies the use of force of some nature. In the
case at bar, appellant was charged under the first portion of the subdivision. There are other
statutes of this state directly operating against houses of prostitution and prostitutes (Rem. Rev.
Stat., § 2688 [P.P.C. § 118-269], subd. 3; Rem. Rev. Stat., §§ 9924, 9925 [P.P.C. §§ 81-47, -49]).
It nowhere appears from the evidence that Shirley Lane was ever employed by appellant, and no
evidence was
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introduced as to the length of time Shirley Lane had been an inmate of the "Tourist Rooms" add
practicing prostitution therein (save that it appears that she had been there for a few weeks prior
to the raid), nor does the statement of facts disclose anything concerning the circumstances
surrounding her taking up her residence therein, or at whose request or suggestion she did so.
While she probably moved in with appellant's consent, it cannot be presumed that appellant
invited her to become an inmate of the establishment, as she might have herself requested that she
be admitted, or the invitation might have been extended by one of the other prostitutes.

Rem. Rev. Stat., § 2440, supra, is basically directed against procurers, panders, and similar
criminals. Such statutes have been enacted by many states and by the Federal government.

In 2 Brill Cyclopedia Criminal Law 1661, § 1069, appears the following text:

"In many of the states there are statutes specifically punishing pandering. A pander is one who
caters for the lusts of others, a male bawd, a pimp or procurer, and pandering is catering for the
gratification or lust of another. . . .

"Many of the statutes in terms provide what acts shall constitute pandering. Those most
commonly included are procuring or attempting to procure an inmate for a house of prostitution,
procuring for a female a place as an inmate of such a house, inducing, persuading, etc., a female
to become an inmate of such a house, or to enter any place in which prostitution is practiced,
encouraged, or allowed, or to enter such a place for the purpose of prostitution, causing, coercing,
or persuading an inmate of a house of prostitution to remain therein as an inmate, inducing or
procuring a woman to come into or to go out of the state for the purpose of sexual intercourse or
prostitution, . . .

"There are also statutes in some of the states providing for the punishment of any person who
places a female in a house of prostitution, with intent that she shall live the life of a prostitute, or
who induces, entices or procures a woman to enter such a house for the purposes of prostitution,
sexual intercourse, or other immoral purposes, or who knowingly receives any money or other
valuable thing for, or on account of procuring and placing in the custody of

72  STATE v. BASDEN. [31 Wn. (2d)

another person for immoral purposes, any woman with or without her consent."

[3] The statute of this state clearly falls within the above classification. For convenient reference,
we again quote Rem. Rev. Stat., § 2440, subd. 1:

"Every person who -
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"(1) Shall place a female in the charge or custody of another person for immoral purposes, or in a
house of prostitution, with intent that she shall live a life of prostitution, or who shall compel any
female to reside with him or with any other person for immoral purposes, or for the purpose of
prostitution, or shall compel any such female to reside in a house of prostitution or to live a life of
prostitution; . . ."

The first clause of subd. 1, supra, declares it to be a crime to "place a female in the charge or
custody of another person for immoral purposes." As used in that clause of the subdivision, the
verb "place" clearly imports an affirmative act on the part of the person accomplishing the
placing; some previous project, plan, or arrangement with a third party. The existence of the one
who places, the one who is placed, and a person or persons with whom the one placed is located,
is necessary to the completion of the offense.

The subdivision also declares it to be a crime to "place a female . . . in a house of prostitution,
with intent that she shall live a life of prostitution." The word "place" appears only once in
connection with the definitions of the two offenses, and must be construed as having the same
meaning in each instance. The word cannot be given one meaning when considered as part of the
first crime defined, and another meaning when considered in connection with the second act
declared to be a crime. If the person conducting a house of prostitution simply admits a female to
the establishment on her own request, to become an inmate thereof and to practice prostitution
therein, it does not amount, on the part of the person in charge, to the "placing" of a female in a
house of prostitution, within the intent of the act.
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Webster's New International Dictionary (2d ed.) defines the verb "place" as follows:

"To put or set in a particular rank, office, position, or condition of life; to secure a position,
office, or the like, for; as, in whatever sphere one is placed."

The Oxford Dictionary contains several definitions of the verb "place." Under 2b is found the
following:

"To find a place or situation for; to arrange for the employment, living, or marriage of; to settle."
Used in connection with a human being, these definitions are clearly comprehensive and
adequate.

Subdivision 2 of the act declares it to be a crime to ask or receive any compensation, gratuity, or

reward, or promise thereof, on account of placing in a house of prostitution or elsewhere any
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female for the purpose of causing her to cohabit with "any male person or persons not her
husband."

Subdivision 3 declares it to be a crime to offer or promise compensation or reward "to procure
any female for the purpose of placing her for immoral purposes in any house of prostitution, or
elsewhere."

Subdivisions 2 and 3 are directed against procurers who ask or receive compensation, and so
forth, and those who promise to reward a procurer. They are not limited to the procuring of
inmates for houses of prostitution, but include the procuring of females for other immoral
purposes.

Subdivisions 4 and 5 are also directed against procurers, or persons living off the earnings of
prostitutes.

The statute, pursuant to which appellant was charged, is clearly directed against procurers and
panders.

The word "procurer"” is defined in Webster's New International Dictionary (2d ed.) as follows:
"One who procures; as: .. . One whose business it is to supply women to seducers or houses of ill
fame; a pander; a pimp."

The same dictionary defines "pander" as follows:

"A go-between in love intrigues; a male, rarely a female, bawd; a pimp; procurer or procuress. A
minister to the evil designs and passions of others."
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In the case of Boykin v. United States, 130 F. (2d) 416, the United States court of appeals for the
District of Columbia considered the appeal of one who had been convicted of pandering,
committed by the placing by the defendant of his daughter in a hotel for the purpose of causing
her ""illegally to cohabit with divers male persons." The evidence showed that the defendant and
his daughter had moved from a nearby room to the hotel where the offense was committed. The
defendant was charged pursuant to a section of the code of the District of Columbia, cited in the
opinion, the statute defining the offense as follows:

" Any person who shall receive any money or other valuable thing for or on account of procuring
for or placing in a house of prostitution or elsewhere any female for the purpose of causing her
illegally to cohabit with any male person or persons shall be guilty of a felony, and upon

conviction thereof shall be imprisoned for not less than one nor more than five years."
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This statute refers to "procuring for or placing in a house of prostitution or elsewhere any female .
.." The court analyzed the statute, holding that the "act of procuring a woman for or placing her"
in a house of prostitution, and so forth, was a necessary element of the charge. It was assumed
that there must be an act of placing, and the court held that the evidence showed a placing, within
the intent of the statute. In the opinion, the phrases "procuring for" and "placing in" are used
interchangeably. In the course of the opinion, appears the following:

"We think therefore the gravamen of the offense is the act of procuring or placing, not that of
receiving money. Taking payment is of course a necessary element. But it is not the gist of the
crime. Since appellant was convicted under separate counts, which in the light of the evidence
presented to sustain them differed only in charging separate acts of receiving money for a single
placing, and was sentenced under each conviction, the sentence was invalid. It was in fact a
sentence for two crimes when, as we now hold, only one had been charged under the statute for
the acts relied upon."

In the case of People v. Odierno, 166 Misc. 108, 2 N. Y. S. (2d) 99, the county court of Queens
county, New York,
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dismissed an indictment returned by the grand jury, charging the defendant with a violation of
subd. 2 of § 2460 of the penal law. The facts charged consisted of living with a woman not his
wife. The New York statute, above referred to, contains sections corresponding, to some extent,
with sections of the statute of this state above quoted, subd. 2 thereof containing language almost
identical with that in subd. 1 of the statute of this state here in question. The court held that the
allegations of the indictment did not constitute a crime, within the statute, stating that the law was
". . . directed against influential offenders whose business was gain through prostitution; its
purpose was to reach the systemization of prostitution on a commercial basis."

In the case of People v. Draper, 169 App. Div. 479, 154 N. Y. Supp. 1034, the New York
supreme court considered § 2460 of the penal law, and held that evidence introduced on the trial
of the defendant, pursuant to an indictment charging that the defendant had induced and procured
a named female for the purpose of prostitution, and advised her to have unlawful sexual
intercourse for money with men, and did induce and procure her to have such unlawful

intercourse, was insufficient to support a verdict of guilty. The court held that the scope of the act
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". .. should not be enlarged by construction or implication, and the courts should not impose the
penalty except in cases where the plain language of the section requires it."

The judgment appealed from was reversed, and the discharge of the defendant directed.

In the case of People v. Duncan, 22 Cal. App. 430, 134 Pac. 797, the district court of appeals of
California affirmed a judgment of guilty in the case of a man tried for ""the crime of permitting

his wife to remain in a house of prostitution." The appellant contended that, before he could be
found guilty of the crime charged, some affirmative act, such as placing, keeping, or committing
his wife to a house of prostitution, must be shown. The court noted that the
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appellant had not been charged "with having placed" his wife in a house of prostitution, but that
he "knowingly allowed and permitted her to remain." The court stated that:

"The placing of the wife in such house is a crime distinct from that of allowing or permitting her
to remain therein." The judgment was affirmed, but the court definitely distinguished the offense
which would have been committed by "placing" and that committed by "permitting." In the
extensive notes to the case of People v. Hassil (341 Ill. 286, 173 N. E. 355), 74 A. L. R. 307, 311,
many cases which consider "procuring acts" and "pandering statutes" are cited and discussed. It
does not appear that this court has been called upon to consider the question here presented since
the rendition of the opinion in the case of State v. Hanes, supra. While we are reluctant to modify
a statutory construction which was pronounced by this court many years ago, we are convinced
that the statement, in the case above referred to, that "to place a female in a house of prostitution
means the furnishing of a place and opportunity" is incorrect as making an act a crime which is
not so defined by the statute. As above stated, for the purpose of determining whether or not a
certain state of facts comes within the terms of a statute defining a crime, the law should be
strictly construed. This rule was not followed in the Hanes case in the particular last above
referred to. It may well be that the provision of the statute with which we are now concerned may
be violated even though the element of force, either physical or moral, be lacking, but no such
question is now before us and we express no opinion on that point. It may also be true that the
evidence in the Hanes case may have supported the verdict of guilty and the judgment entered
pursuant thereto. Our criticism of the opinion merely applies to the pronouncement by the court

last above quoted.
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[4] In the case at bar, the evidence discloses nothing concerning the entry of Shirley Lane, as a
prostitute, into the
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"Tourist Rooms." From the evidence, no more appears than that the appellant was in charge of
that house of prostitution, and that Shirley Lane was an inmate therein and had been such an
inmate for at least several weeks.

The first two crimes defined in Laws of 1927, chapter 186, § 1, subd. 1, p. 232 (Rem. Rev. Stat.,
§ 2440), are directed against procurers, and, to support a finding of guilty, pursuant to a charge
based upon that portion of the subdivision, the evidence must show more than that the person
charged merely furnished a place and opportunity to a female to practice prostitution in a house
of ill fame. Our statute, as stated by the court in the case of Boykin v. United States, supra, in
construing the statute before that court for consideration, "does not penalize brothel keepers as
such." The authorities above cited clearly support this construction of the statute. The evidence
does not support the verdict returned by the jury, finding appellant guilty of the crime charged by
the information. The judgment appealed from is reversed, with instructions to the trial court to
discharge the appellant.

MALLERY, C.J., MILLARD, SIMPSON, JEFFERS, and HILL, JJ., concur.
SCHWELLENBACH, J. (dissenting) - The testimony showed that the Tourist Rooms in
Toppenish, Washington, were operated as a house of prostitution; that appellant was the
proprietor; and that for some time Shirley Lane had practiced prostitution therein with the
knowledge and consent, and in the employ, of appellant.

Rem. Rev. Stat., § 2440 [P.P.C. § 118-191], says:

"Every person who -

"(1) Shall place a female . . . in a house of prostitution . . .

"Shall be punished . . ."

That statute is not limited to procurers. It refers to any person who does any of the acts
prohibited. It includes any person who, in operating a house of prostitution, employs or maintains
girls therein. When the appellant, as
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proprietor, made available the Tourist Rooms for Shirley Lane and allowed her to ply her trade as

a prostitute, she placed her there. Is the statute restricted to third persons? I think not. I agree with
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the majority that the word "place," as used here, is a verb. However, cannot one place a person in
one's own employment? Surely, one who operates a store can place a clerk in his store with intent
that the clerk should help him conduct the business in which he is engaged. Nor is it necessary
that an invitation be extended to the clerk. The clerk's offer to work would be sufficient. A
showing that the clerk has been working there with the knowledge and acquiescence of the owner
is sufficient for one to find that he was "placed" there by the owner, either directly or indirectly.
The record shows that Shirley Lane had been working at the Tourist Rooms as a prostitute.
Clearly, this was with the knowledge and acquiescence of appellant. She was "placed" there by
appellant. The majority states that there are other statutes of this state directly operating against
houses of prostitution, citing Rem. Rev. Stat., §§ 2688, 9924, and 9925 [P.P.C. §§ 118-269, 81-
47, -49]. Sections 9924 and 9925 are not a part of the criminal code, but provide for the
abatement of such houses as nuisances, and further provide for a fine which may be levied upon
anyone convicted of erecting, causing, or contriving a nuisance. Section 2688 is the vagrancy
statute, which includes in its many subdivisions, prostitution, but § 2440 is the only criminal
statute which directly operates against and adequately covers this subject. It is the only statute
which provides sufficient punishment to be a deterrent against commission of the crimes. A
reading of the five sections of the statute shows that it is all-inclusive and clearly demonstrates
that its purpose was to suppress the practice of prostitution. In 1915, this court, in State v. Hanes,
84 Wash. 601, 147 Pac. 193, interpreted the statute to mean, "To place a female in a house of
prostitution means the furnishing of a place and opportunity." The legislature has met every two
years since we made that interpretation of the statute and
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has not seen fit to change the law. Its long acquiescence has confirmed our interpretation. For
thirty-three years the prosecutors and trial judges have accepted and acted on our interpretation of
the act. If we, now, after all of this time, change the criminal law of this state, prosecutors will
hesitate to file charges and put the taxpayers to the expense of a trial, and trial judges will hesitate
to instruct juries, for fear we may change the law by overruling some other old case.

The Hanes case was a practical interpretation of the crime of placing a female in a house of
prostitution and should not be overruled.

The judgment of conviction should be affirmed.

ROBINSON, J., concurs with SCHWELLENBACH, J.
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STEINERT, J., did not participate.
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