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ABSTRACT

This thesis aims to study the legal problems of the Thai Labor Law and
other related laws as well as other measurements relating to the protection of
HIV infected employees and to find out whether or not and how much they are
effective and efficient. Up to the present time, it has been found that HIV infected
employees are discriminated against and condemned by their employers and
colleagues. Due to the lack of knowledge, and correct understanding of AIDS, and
no particular laws in protecting HIV infected employees, there have been various
kinds of problems e.g. discrimination, no confidential records, being unwillingly
examined to check for HIV infection, lack of proper consultation, no rights and
benefits with assistance, no training, and inadequate information for the
employers. Therefore, this thesis is done to emphasize the documentary research
approach and to synthesize into the descriptive and comparative summary.

It is found that the said laws, other laws and measurements can not wholly

assist HIV infected employees and solve their problems as the Thai legal



measurements in protecting HIV infected employees are mainly in the form of
remedy or assistance after the violation of HIV infected employees’ rights.

As a result, this thesis suggests that particular laws relating to protecting
HIV infected employees should be enacted and the state should initiate
measurements for protecting and assisting HIV infected employees along with the
said legal measurements. Moreover, entrepreneurs should set their own policies
that conform with the laws and the state measurements in protecting all

employees to an equal standard, including HIV infected employees.
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v UNAIDS, “A human rights approach to AIDS prevention at work : The Southern African

Development Community’s Code on HIV/AIDS and Employment” p.21.
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ILO Code of Practice on HIV/Aids and the World of Work

Preface

The HIV/AIDS epidemic is now a global crisis, and constitutes one of the most
formidable challenges to development and social progress. In the most affected countries,
the epidemic is eroding decades of development gains, undermining economies,
threatening security and destabilizing societies. In sub-Saharan Africa, where the epidemic
has already had a devastating impact, the crisis has created a state of emergency.

Beyond the suffering it imposes on individuals and their families, the epidemic is
profoundly affecting the social and economic fabric of societies. HIV/AIDS is a major
threat to the world of work: it is affecting the most productive segment of the labour force
and reducing earnings, and it is imposing huge costs on enterprises in all sectors through
declining productivity, increasing labour costs and loss of skills and experience. In
addition, HIV/AIDS is affecting fundamental rights at work, particularly with respect to
discrimination and stigmatization aimed at workers and people living with and affected by
HIV/AIDS. The epidemic and its impact strike hardest at vulnerable groups including
women and children, thereby increasing existing gender inequalities and exacerbating the
problem of child labour.

This is why the ILO is committed to making a strong statement through a code of
practice on HIV/AIDS and the world of work. The code will be instrumental in helping to
prevent the spread of the epidemic, mitigate its impact on workers and their families and
provide social protection to help cope with the disease. It covers key principles, such as the
recognition of HIV/AIDS as a workplace issue, non-discrimination in employment, gender
equality, screening and confidentiality, social dialogue, prevention and care and support, as
the basis for addressing the epidemic in the workplace.

This code is the product of collaboration between the ILO and its tripartite
constituents, as well as cooperation with its international partners. It provides invaluable
practical guidance to policy-makers, employers’ and workers’ organizations and other
social partners for formulating and implementing appropriate workplace policy, prevention
and care programmes, and for establishing strategies to address workers in the informal

sector. This is an important ILO contribution to the global effort to fight HIV/AIDS.
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The code will help to secure conditions of decent work in the face of a major
humanitarian and development crisis. Already, valuable lessons have been learned in
attempting to deal with this crisis. A few countries have achieved a degree of success in
slowing down the spread of the infection and mitigating its effects on individuals and their
communities. The best practices have included committed leadership, multi-sectoral
approaches, partnership with civil sdciety, including people living with HIV/AIDS, and
education. These elements are reflected in the key principles of the code and its reliance on
the mobilization of the social partners for effective implementation.

This is a forward-looking and pioneering document which addresses present problems
and anticipates future consequences of the epidemic and its impact on the world of work.
Through this code, the ILO will increase its support for international and national
commitments to protect the rights and dignity of workers and all people living with

HIV/AIDS.

1. Objective

The objective of this code is to provide a set of guidelines to address the HIV/AIDS
epidemic in the world of work and within the framework of the promotion of decent work.
The guidelines cover the following key areas of action:

(a) prevention of HIV/AIDS;

(b) management and mitigation of the impact of HIV/AIDS on the world of work;

(c) care and support of workers infected and affected by HIV/AIDS;

(d) elimination of stigma and discrimination on the basis of real or perceived HIV status.

2. Use

This code should be used to:

(a) develop concrete responses at enterprise, community, regional, sectoral, national and
international levels;

(b) promote processes of dialogue, consultations, negotiations and all forms of
cooperation between governments, employers and workers and their representatives,

occupational health personnel, specialists in HIV/AIDS issues, and all relevant

98



stakeholders (which may include community-based and non-governmental
organizations (NGOs));
(c) give effect to its contents in consultation with the social partners:

— in national laws, policies and programmes of action,

— in workplace/enterprise agreements, and

— in workplace policies and plans of action.

3. Scope and terms used in the code

3.1. Scope

This code applies to:

(a) all employers and workers (including applicants for work) in the public and private
sectors; and

(b) all aspects of work, formal and informal.

3.2. Terms used in the code

HIV: the Human Immunodeficiency Virus, a virus that weakens the body’s immune
system, ultimately causing AIDS.

Affected persons: persons whose lives are changed in any way by HIV/AIDS due to
the broader impact of this epidemic.

AIDS: the Acquired Immune Deficiency Syndrome, a cluster of medical conditions,
often referred to as opportunistic infections and cancers and for which, to date, there is no
cure.

Discrimination is used in this code in accordance with the definition given in the
Discrimination (Employment and Occupation) Convention, 1958 (No. 111), to include
HIV status. It also includes discrimination on the basis of a worker’s perceived HIV status,
including discrimination on the ground of sexual orientation.

Persons with disabilities is used in this code in accordance with the definition given
in the Vocational Rehabilitation and Employment (Disabled Persons) Convention, 1983
(No. 159), namely individuals whose prospects of securing, retaining and advancing in
suitable employment are substantially reduced as a result of a duly recognized physical or

mental impairment.
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Employer: a person or organization employing workers under a written or verbal
contract of employment which establishes the rights and duties of both parties, in
accordance with national law and practice. Governments, public authorities, private
enterprises and individuals may be employers.

Occupational health services (OHS) is used in this code in accordance with the
description given in the Occupational Health Services Convention, 1985 (No. 161), namely
health services which have an essentially preventative function and which are responsible
for advising the employer, as well as workers and their representatives, on the
requirements for establishing and maintaining a safe and healthy working environment and
work methods to facilitate optimal physical and mental health in relation to work. The
OHS also provide advice on the adaptation of work to the capabilities of workers in the
light of their physical and mental health.

Reasonable accommodation: any modification or adjustment to a job or to the
workplace that is reasonably practicable and will enable a person living with HIV or AIDS
to have access to or participate or advance in employment.

Screening. measures whether direct (HIV testing), indirect (assessment of risk-taking
behaviour) or asking questions about tests already taken or about medication.

Sex and gender: there are both biological and social differences between men and
women. The term “sex” refers to biologically determined differences, while the term
“gender” refers to differences in social roles and relations between men and women.
Gender roles are learned through socialization and vary widely within and between
cultures. Gender roles are affected by age, class, race, ethnicity and religion, and by the
geographical, economic and political environment.

STI: sexually transmitted infection, which includes, among others, syphilis,
chancroid, chlamydia, gonorrhoea. It also includes conditions commonly known as
sexually transmitted diseases (STDs).

Termination of employment has the meaning attributed in the Termination of
Employment Convention, 1982 (No. 158), namely dismissal at the initiative of the
employer.

Universal Precautions are a simple standard of infection control practice to be used to
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minimize the risk of blood-bome pathogens ILO

Workers in informal activities (also known as informal sector). this term is described
in Appendix I.

Workers’ representatives, in accordance with the Workers’ Representatives
Convention, 1971 (No. 135), are persons recognized as such by national law or practice
whether they are:

(a) trade union representatives, namely, representatives designated or elected by trade
unions or by members of such unions; or

(b) elected representatives, namely, representatives who are freely elected by the workers
of the undertaking in accordance with provisions of national laws or regulations or of
collective agreements and whose functions do not include activities which are recognized as the
exclusive prerogative of trade unions in the country concerned.

Vulnerability refers to socio-economic disempowerment and cultural context, work
situations that make workers more susceptible to the risk of infection and situations which

put children at greater risk of being involved in child labour.

4. Key principles
4.1. Recognition of HIV/AIDS as a workplace issue

HIV/AIDS is a workplace issue, and should be treated like any other serious
illness/condition in the workplace. This is necessary not only because it affects the workforce, but
also because the workplace, being part of the local community, has a role to play in the wider
struggle to [imit the spread and effects of the epidemic.
4.2. Non-discrimination

In the spirit of decent work and respect for the human rights and dignity of persons
infected or affected by HIV/AIDS, there should be no discrimination against workers on
the basis of real or perceived HIV status. Discrimination and stigmatization of people
living with HIV/AIDS inhibits efforts aimed at promoting HIV/AIDS prevention.
4.3. Gender equality

The gender dimensions of HIV/AIDS should be recognized. Women are more likely

to become infected and are more often adversely affected by the HIV/AIDS epidemic than
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men due to biological, socio-cultural and economic reasons. The greater the gender
discrimination in societies and the lower the position of women, the more negatively they
are affected by HIV. Therefore, more equal gender relations and the empowerment of
women are vital to successfully prevent the spread of HIV infection and enable women to
cope with HIV/AIDS.
4.4. Healthy work environment

The work environment should be healthy and safe, so far as is practicable, for all
concerned parties, in order to prevent transmission of HIV, in accordance with the

provisions of the Occupational Safety and Health Convention, 1981 (No. 155).

A healthy work environment facilitates optimal physical and mental health in relation

to work and adaptation of work to the capabilities of workers in light of their state of
physical and mental health.
4.5. Social dialogue
The successful implementation of an HIV/AIDS policy and programme requires
cooperation and trust between employers, workers and their representatives and
government, where appropriate, with the active involvement of workers infected and
affected by HIV/AIDS.
4.6. Screening for purposes of exclusion from employment or work processes
HIV/AIDS screening should not be required of job applicants or persons in
employment.

4.7. Confidentiality

There is no justification for asking job applicants or workers to disclose HIV-related

personal information. Nor should co-workers be obliged to reveal such personal
information about fellow workers. Access to personal data relating to a worker’s HIV
status should be bound by the rules of confidentiality consistent with the ILO’s code of
practice on the protection of workers’ personal data, 1997.
4.8. Continuation of employment relationship

HIV infection is not a cause for termination of employment. As with many other
conditions, persons with HIV-related illnesses should be able to work for as long as

medically fit in available, appropriate work.
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4.9. Prevention

HIV infection is preventable. Prevention of all means of transmission can be achieved
through a variety of strategies which are appropriately targeted to national conditions and
which are culturally sensitive.

Prevention can be furthered through changes in behaviour, knowledge, treatment and
the creation of a non-discriminatory environment.

The social partners are in a unique position to promote prevention efforts particularly
in relation to changing attitudes and behaviours through the provision of information and
education, and in addressing socio-economic factors.

4.10. Care and support

Solidarity, care and support should guide the response to HIV/AIDS in the world of
work. All workers, including workers with HIV, are entitled to affordable health services.
There should be no discrimination against them and their dependants in access to and

receipt of benefits from statutory social security programmes and occupational schemes.

S. General rights and responsibilities
5.1. Governments and their competent authorities
(a) Coherence. Governments should ensure coherence in national HIV/AIDS strategy
and programmes, recognizing the importance of including the world of work in
national plans, for example by ensuring that the composition of national AIDS
councils includes representatives of employers, workers, people living with
HIV/AIDS and of ministries responsible for labour and social matters.
(b) Multi-sectoral participation. The competent authorities should mobilize and support
broad partnerships for protection and prevention, including public agencies, the
private sector, workers’ and employers’ organizations, and all relevant stakeholders
so that the greatest number of partners in the world of work are involved.
(¢) Coordination. Governments should facilitate and coordinate all interventions at the
national level that provide an enabling environment for world of work interventions
and capitalize on the presence of the social partners and all relevant stakeholders.

Coordination should build on measures and support services already in place.
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(d) Prevention and health promotion. The competent authorities should instigate and
work in partnership with other social partners to promote awareness and prevention
programmes, particularly in the workplace.

(e) Clinical guidelines. In countries where employers assume a primary responsibility for
providing direct health-care services to workers, governments should offer guidelines
to assist employers in the care and clinical management of HIV/AIDS. These guidelines should
take account of existing services.

(f) Social protection. Governments should ensure that benefits under national laws and
regulations apply to workers with HIV/AIDS no less favourably than to workers with
other serious illnesses. In designing and implementing social security programmes,
governments should take into account the progressive and intermittent nature of the
disease and tailor schemes accordingly, for example by making benefits available as
and when needed and by the expeditious treatment of claims.

(g) Research. In order to achieve coherence with national AIDS plans, to mobilize the
social partners, to evaluate the costs of the epidemic on workplaces, for the social
security system and for the economy, and to facilitate planning to mitigate its socioeconomic
impact, the competent authorities should encourage, support, carry out and publish the findings of
demographic projections, incidence and prevalence studies and case studies of best practice.
Governments should endeavour to provide the institutional and regulatory framework to achieve
this. The research should include gender-sensitive analyses that make use of research and data
from employers and their organizations and workers’ organizations. Data collection should, to the
extent possible, be sector-specific and disaggregated by sex, race, sexual orientation, age,
employment and occupational status and be done in a culturally sensitive manner. Where
possible, permanent impact assessment mechanisms should exist.

(h) Financial resourcing. Governments, where possible, in consultation with the social
partners and other stakeholders, should estimate the financial implications of HIV/AIDS and seek
to mobilize funding locally and internationally for their national AIDS strategic plans including,
where relevant, for their social security systems.

(i) Legislation. In order to eliminate workplace discrimination and ensure workplace

prevention and social protection, governments, in consultation with the social partners
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and experts in the field of HIV/AIDS, should provide the relevant regulatory
framework and, where necessary, revise labour laws and other legislation.

(j) Conditionalities for government support. When govemments provide start-up funding
and incentives for national and international enterprises, they should require
recipients to adhere to national laws and encourage recipients to adhere to this code,
and policies or codes that give effect to the provisions of this code.

(k) Enforcement. The competent authorities should supply technical information and
advice to employers and workers conceming the most effective way of complying
with legislation and regulations applicable to HIV/AIDS and the world of work. They
should strengthen enforcement structures and procedures, such as factory/labour
inspectorates and labour courts and tribunals.

(1) Workers in informal activities (also known as informal sector). Governments should
extend and adapt their HIV/AIDS prevention programmes to such workers including
income generation and social protection. Govemments should also design and
develop new approaches using local communities where appropriate.

(m) Mitigation. Governments should promote care and support through public health-
care programmes, social security systems and/or other relevant government initiatives.
Governments should also strive to ensure access to treatment and, where appropriate,
to work in partnership with employers and workers’ organizations.

(n) Children and young persons. In programmes to eliminate child labour, governments
should ensure that attention is paid to the impact of the epidemic on children and
young persons whose parent or parents are ill or have died as a result of HIV/AIDS.

(o) Regional and international collaboration. Governments should promote and support
collaboration at regional and international levels, and through intergovernmental
agencies and all relevant stakeholders, so as to focus international attention on
HIV/AIDS and on the related needs of the world of work.

(p) International assistance. Governments should enlist international assistance where
appropriate in support of national programmes. They should encourage initiatives aimed at
supporting international campaigns to reduce the cost of, and improve access to, antiretroviral

drugs.
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(q) Vulnerability. Governments should take measures to identify groups of workers who
are vulnerable to infection, and adopt strategies to overcome the factors that make these workers
susceptible. Governments should also endeavour to ensure that appropriate prevention
programmes are in place for these workers.

5.2. Employers and their organizations

(a) Workplace policy. Employers should consult with workers and their representatives to
develop and implement an appropriate policy for their workplace, designed to prevent
the spread of the infection and protect all workers from discrimination related to
HIV/AIDS. A checklist for workplace policy planning and implementation appears in
Appendix IIL.

(b) National, sectoral and workplace/enterprise agreements. Employers should adhere to
national law and practice in relation to negotiating terms and conditions of employment about
HIV/AIDS issues with workers and their representatives, and endeavor to include provisions on
HIV/AIDS protection and prevention in national, sectoral and workplace/enterprise agreements.

(c) Education and training. Employers and their organizations, in consultation with
workers and their representatives, should initiate and support programmes at their workplaces to
inform, educate and train workers about HIV/AIDS prevention, care and support and the
enterprise’s policy on HIV/AIDS, including measures to reduce discrimination against people
infected or affected by HIV/AIDS and specific staff
benefits and entitlements.

(d) Economic impact. Employers, workers and their organizations, should work together
to develop appropriate strategies to assess and appropriately respond to the economic
impact of HIV/AIDS on their particular workplace and sector.

(e) Personnel policies. Employers should not engage in nor permit any personnel policy
or practice that discriminates against workers infected with or affected by HIV/AIDS.

In particular, employers should:

— not require HIV/AIDS screening or testing unless otherwise specified in section
8 of this code;

— ensure that work is performed free of discrimination or stigmatization based on

perceived or real HIV status;
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— encourage persons with HIV and AIDS-related illnesses to work as long as
medically fit for appropriate work; and

— provide that, where a worker with an AIDS-related condition is too ill to continue to
work and where alternative working arrangements including extended sick leave have been
exhausted, the employment relationship may cease in accordance with anti-discrimination and
labour laws and respect for general procedures and full benefits.

(f) Grievance and disciplinary procedures. Employers should have procedures that can
be used by workers and their representatives for work-related grievances. These
procedures should specify under what circumstances disciplinary proceedings can be
commenced against any employee who discriminates on the grounds of real or
perceived HIV status or who violates the workplace policy on HIV/AIDS.

(g) Confidentiality. HIV/AIDS-related information of workers should be kept strictly
confidential and kept only on medical files, whereby access to information complies
with the Occupational Health Services Recommendation, 1985 (No. 171), and
national laws and practices. Access to such information should be strictly limited to
medical personnel and such information may only be disclosed if legally required or
with the consent of the person concerned.

(h) Risk reduction and management. Employers should ensure a safe and healthy
working environment, including the application of Universal Precautions and
measures such as the provision and maintenance of protective equipment and first aid.
To support behavioural change by individuals, employers should also make available,
where appropriate, male and female condoms, counselling, care, support and referral
services. Where size and cost considerations make this difficult, employers and/or
their organizations should seek support from government and other relevant
institutions.

(i) Workplaces where workers come into regular contact with human blood and body
fluids. In such workplaces, employers need to take additional measures to ensure that
all workers are trained in Universal Precautions, that they are knowledgeable about
procedures to be followed in the event of an occupational incident and that Universal

Precautions are always observed. Facilities should be provided for these measures.
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(j) Reasonable accommodation. Employers, in consultation with the worker(s) and their
representatives, should take measures to reasonably accommodate the worker(s) with
AlDS-related illnesses. These could include rearrangement of working time, special
equipment, opportunities for rest breaks, time off for medical appointments, flexible
sick leave, part-time work and return-to-work arrangements.

(k) Advocacy. In the spirit of good corporate citizenship, employers and their
organizations should, where appropriate, encourage fellow employers to contribute to
the prevention and management of HIV/AIDS in the workplace, and encourage
governments to take all necessary action to stop the spread of HIV/AIDS and mitigate
its effects. Other partnerships can support this process such as joint business/trade
union councils on HIV/AIDS.

(1) Support for confidential voluntary HIV counselling and testing. Employers, workers
and their representatives should encourage support for, and access to, confidential
voluntary counselling and testing that is provided by qualified health services.

(m) Workers in informal activities (also known as informal sector). Employers of
workers in informal activities should investigate and, where appropriate, develop prevention
and care programmes for these workers.

(n) International partnerships. Employers and their organizations should contribute,
where appropriate, to international partnerships in the fight against HIV/AIDS.

5.3. Workers and their organizations

(a) Workplace policy. Workers and their representatives should consult with their
employers on the implementation of an appropriate policy for their workplace,
designed to prevent the spread of the infection and protect all workers from
discrimination related to HIV/AIDS. A checklist for workplace policy planning and
implementation appears in Appendix III.

(b) National, sectoral and workplace/enterprise agreements. Workers and their
organizations should adhere to national law and practice when negotiating terms and
conditions of employment relating to HIV/AIDS issues, and endeavour to include
provisions on HIV/AIDS protection and prevention in national, sectoral and

workplace/enterprise agreements.
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(¢) Information and education. Workers and their organizations should use existing union
structures and other structures and facilities to provide information on HIV/AIDS in
the workplace, and develop educational materials and activities appropriate for
workers and their families, including regularly updated information on workers’
rights and benefits.

(d) Economic impact. Workers and their organizations should work together with
employers to develop appropriate strategies to assess and appropriately respond to the
economic impact of HIV/AIDS in their particular workplace and sector.

(e) Advocacy. Workers and their organizations should work with employers, their
organizations and governments to raise awareness of HIV/AIDS prevention and
management.

(f) Personnel policies. Workers and their representatives should support’and encourage
employers in creating and implementing personnel policy and practices that do not
discriminate against workers with HIV/AIDS.

(g) Monitoring of compliance. Workers’ representatives have the right to take up issues
at their workplaces through grievance and disciplinary procedures and/or should report
all discrimination on the basis of HIV/AIDS to the appropriate legal authorities.

(h) Training. Workers’ organizations should develop and carry out training courses for
their representatives on workplace issues raised by the epidemic, on appropriate
responses, and on the general needs of people living with HIV/AIDS and their carers.

(i) Risk reduction and management. Workers and their organizations should advocate
for, and cooperate with, employers to maintain a safe and healthy working environment, including
the correct application and maintenance of protective equipment and first aid. Workers and their
organizations should assess the vulnerability of the working environment and promote tailored
programmes for workers as appropriate.

(j) Confidentiality. Workers have the right to access their own personal and medical
files. Workers’ organizations should not have access to personnel data relating to a
worker’s HIV status. In all cases, when carrying out trade union responsibilities and
functions, the rules of confidentiality and the requirement for the concerned person’s

consent set out in the Occupational Health Services Recommendation, 1985
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(No. 171), should apply.

(k) Workers in informal activities (also known as informal sector). Workers and their
organizations should extend their activities to these workers in partnership with all
other relevant stakeholders, where appropriate, and support new initiatives which help
both prevent the spread of HIV/AIDS and mitigate its impact.

(1) Vulnerability. Workers and their organizations should ensure that factors that increase
the risk of infection for certain groups of workers are addressed in consultation with
employers.

(m) Support for confidential voluntary HIV counselling and testing. Workers and their
organizations should work with employers to encourage and support access to confidential
voluntary counselling and testing.

(n) International partnerships. Workers’ organizations should build solidarity across
national borders by using sectoral, regional and international groupings to highlight
HIV/AIDS and the world of work, and to include it in workers’ rights campaigns.

6. Prevention through information and education

Workplace information and education programmes are essential to combat the spread
of the epidemic and to foster greater tolerance for workers with HIV/AIDS. Effective
education can contribute to the capacity of workers to protect themselves against HIV
infection. It can significantly reduce HIV-related anxiety and stigmatization, minimize
disruption in the workplace, and bring about attitudinal and behavioural change.

Programmes should be developed through consultations between governments,
employers and workers and their representatives to ensure support at the highest levels and the
fullest participation of all concerned. Information and education should be provided in a variety
of forms, not relying exclusively on the written word and including distance learning
where necessary. Programmes should be targeted and tailored to the age, gender, sexual
orientation, sectoral characteristics and behavioural risk factors of the workforce and its
cultural context. They should be delivered by trusted and respected individuals. Peer
education has been found to be particularly effective, as has the involvement of people

living with HIV/AIDS in the design and implementation of programmes.
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6.1. Information and awareness-raising campaigns

(a) Information programmes should, where possible, be linked to broader HIV/AIDS
campaigns within the local community, sector, region or country. The programmes
should be based on correct and up-to-date information about how HIV is and is not
transmitted, dispel the myths surrounding HIV/AIDS, how HIV can be prevented,
medical aspects of the disease, the impact of AIDS on individuals, and the
possibilities for care, support and treatment.

(b) As far as is practicable, information programmes, courses and campaigns should be
integrated into existing education and human resource policies and programmes as
well as occupational safety and health and anti-discrimination strategies.

6.2. Educational programmes

(a) Educational strategies should be based on consultation between employers and
workers, and their representatives and, where appropriate, government and other
relevant stakeholders with expertise in HIV/AIDS education, counselling and care.

The methods should be as interactive and participatory as possible.

(b) Consideration should be given to educational programmes taking place during paid
working hours and developing educational materials to be used by workers outside
workplaces. Where courses are offered, attendance should be considered as part of
work obligations.

(c) Where practical and appropriate, programmes should:

— include activities to help individuals assess the risks that face them personally
(both as individuals and as members of a group) and reduce these risks through
decision-making, negotiation and communication skills, as well as educational,
preventative and counselling programmes;

— give special emphasis to high-risk behaviour and other risk factors such as
occupational mobility that expose certain groups of workers to increased risk of
HIV infection;

— provide information about transmission of HIV through drug injection and
information about how to reduce the risk of such transmission;

— enhance dialogue among governments and employers’ and workers’




organizations from neighbouring countries and at regional level;

— promote HIV/AIDS awareness in vocational training programmes carried out by
governments and enterprises, in collaboration with workers’ organizations;

— promote campaigns targeted at young workers and women,

— give special emphasis to the vulnerability of women to HIV and prevention
strategies that can lessen this vulnerability (see section 6.3);

— emphasize that HIV cannot be contracted through casual contact, and that people
who are HIV-positive do not need to be avoided or stigmatized, but rather
should be supported and accommodated in the workplace;

— explain the debilitating effects of the virus and the need for all workers to be
empathetic and non-discriminatory towards workers with HIV/AIDS;

- give workers the opportunity to express and discuss their reactions and emotions
caused by HIV/AIDS;

— instruct workers (especially health-care workers) on the use of Universal
Precautions and inform them of procedures to be followed in case of exposure;

— provide education about the prevention and management of STIs and
tuberculosis, not only because of the associated risk of HIV infection but also
because these conditions are treatable, thus improving the workers’ general
health and immunity;

- promote hygiene and proper nutrition;

— promote safer sex practices, including instructions on the use of male and female
condoms;

— encourage peer education and informal education activities;

— be regularly monitored, evaluated, reviewed and revised where necessary.

6.3. Gender-specific programmes

(a) All programmes should be gender-sensitive, as well as sensitive to race and sexual

orientation. This includes targeting both women and men explicitly, or addressing
either women or men in separate programmes, in recognition of the different types
and degrees of risk for men and women workers.

(b) Information for women needs to alert them to, and explain their higher risk of,
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infection, in particular the special vulnerability of young women.

(¢) Education should help both women and men to understand and act upon the unequal
power relations between them in employment and personal situations; harassment and
violence should be addressed specifically. \

(d) Programmes should help women to understand their rights, both within the workplace
and outside it, and empower them to protect themselves.

(e) Education for men should include awareness-raising, risk assessment and strategies to
promote men’s responsibilities regarding HIV/AIDS prevention.

(f) Appropriately targeted prevention programmes should be developed for
homosexually active men in consultation with these workers and their representatives.

6.4. Linkage to health promotion programmes

Educational programmes should be linked, where feasible, to health promotion
programmes dealing with issues such as substance abuse, stress and reproductive health at
the workplace. Existing work councils or health and safety committees provide an entry
point to HIV/AIDS awareness campaigns and educational programmes. This linkage
should highlight the increased risk of infection in the use of contaminated needles in
intravenous drug-injection. It should also highlight that intoxication due to alcohol and
drugs could lead to behaviour which increases the risk of HIV infection.

6.5. Practical measures to support behavioural change

(a) Workers should be provided with sensitive, accurate and up-to-date education about
risk reduction strategies, and, where appropriate, male and female condoms should be
made available.

(b) Early and effective STI and tuberculosis diagnosis, treatment and management, as
well as a sterile needle and syringe-exchange programmes, should also be made
available, where appropriate, or information provided on where they can be obtained.

(c) For women workers in financial need, education should include strategies to
supplement low incomes, for example, by supplying information on incomegenerating
activities, tax relief and wage support.

6.6. Community outreach programmes

Employers, workers and their representatives should encourage and promote



information and education programmes on prevention and management of HIV/AIDS
within the local community, especially in schools. Participation in outreach programmes
should be encouraged in order to provide an opportunity for people to express their views
and enhance the welfare of workers with HIV/AIDS by reducing their isolation and
ostracism. Such programmes should be run in partnership with appropriate national or
local bodies.
7. Training

Training should be targeted at, and adapted to, the different groups being trained:
managers, supervisors and personnel officers; workers and their representatives; trainers of
trainers (both male and female); peer educators; occupational health and safety officers;
and factory/labour inspectors. Innovative approaches should be sought to defray costs. For
example, enterprises can seek external support from national AIDS programmes or other
relevant stakeholders by borrowing instructors or having their own trained. Training
materials can vary enormously, according to available resources. They can be adapted to
local customs and to the different circumstances of women and men. Trainers should also
be trained to deal with prejudices against minorities, especially in relation to ethnic origin
or sexual orientation. They should draw on case studies and available good practice
materials. The best trainers are often staff themselves and peer education is therefore
recommended at all levels. It should become part of a workplace’s annual training plan,
which should be developed in consultation with workers’ representatives.
7.1. Training for managers, supervisors and personnel officers

In addition to participating in information and education programmes that are directed
at all workers, supervisory and managerial personnel should receive training to:

- enable them to explain and respond to questions about the workplace’s HIV/AIDS
policy;

— be well informed about HIV/AIDS so as to help other workers overcome
misconceptions about the spread of HIV/AIDS at the workplace;

— explain reasonable accommodation options to workers with HTV/AIDS so as to
enable them to continue to work as long as possible;

— identify and manage workplace behaviour, conduct or practices which discriminate
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against or alienate workers with HIV/AIDS;

— enable them to advise about the health services and social benefits which are
available.

7.2. Training for peer educators

Peer educators should receive specialized training so as to:

— be sufficiently knowledgeable about the content and methods of HIV/AIDS
prevention so that they can deliver, in whole or in part, the information and education
programme to the workforce;

— be sensitive to race, sexual orientation, gender and culture in developing and
delivering their training;

— link into and draw from other existing workplace policies, such as those on sexual
harassment or for persons with disabilities in the workplace;

— enable their co-workers to identify factors in their lives that lead to increased risk of
infection;

— be able to counsel workers living with HIV/AIDS about coping with their condition
and its implications.

7.3. Training for workers’ representatives

Workers’ representatives should, during paid working hours, receive training so as to:

— enable them to explain and respond to questions about the workplace HIV/AIDS
policy;

— enable them to train other workers in trainer education programmes;

— identify individual workplace behaviour, conduct or practices which discriminate or
alienate workers with HIV/AIDS, in order to effectively combat such conduct;

— help and represent workers with AIDS-related illnesses to access reasonable
accommodation when so requested;

— be able to counsel workers to identify and reduce risk factors in their personal lives;

— be well instructed about HIV/AIDS in order to inform workers about the spread of
HIV/AIDS;

— ensure that any information that they acquire about workers with HIV/AIDS in the

course of performing their representative functions is kept confidential.
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7.4. Training for health and safety officers

In addition to becoming familiar with the information and education programmes that
are directed at all workers, health and safety officers should receive specialized training in
order to:

— be sufficiently knowledgeable about the content and methods of HIV/AIDS
prevention so that they can deliver information and education programmes to
workers;

— be able to assess the working environment and identify working methods or
conditions which could be changed or improved in order to lessen the vulnerability of
workers with HIV/AIDS;

— verify whether the employer provides and maintains a healthy and safe working
environment and processes for the workers, including safe first-aid procedures;

— ensure that HIV/AIDS-related information, if any, is maintained under conditions of
strict confidentiality as with other medical data pertinent to workers and disclosed
only in accordance with the ILO’s code of practice on the protection of workers’
personal data;

— be able to counsel workers to identify and reduce risk factors in their personal lives;

— be able to refer workers to in-house medical services or those outside the workplace
which can effectively respond to their needs.

7.5. Training for factory/labour inspectors

The competent authority should ensure that factory and labour inspectors have
sufficient means at their disposal to fulfil their supervisory, enforcement and advisory
functions, in particular regarding HIV/AIDS prevention in enterprises. To achieve this,
they should receive specialized training on HIV/AIDS prevention and protection strategies
at the workplace. This training should include:

— information on relevant international labour standards, especially the Discrimination
(Employment and Occupation) Convention, 1958 (No. 111), and national laws and
regulations;

— how to provide awareness about HIV/AIDS to workers and management;

— how to incorporate HIV/AIDS topics into their regular occupational safety and health
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briefings and workplace training;

— how to assist workers to access available benefits (such as how to complete benefit
forms) and to exercise other legal rights;

— how to identify violations, or the lack of implementation of, workers’ rights in respect
of HIV status;

— skills to collect and analyse data relating to HIV/AIDS in workplaces when this is for
epidemiological or social impact studies and in conformity with this code.
7.6. Training for workers who come into contact with human blood and other body fluids

All workers should receive training about infection control procedures in the context
of workplace accidents and first aid. The programmes should provide training:

— in the provision of first aid;

— about Universal Precautions to reduce the risk of exposure to human blood and other
body fluids (see Appendix II);

— in the use of protective equipment;

— in the correct procedures to be followed in the event of exposure to human blood or
body fluids;

— rights to compensation in the event of an occupational incident,
and emphasize that the taking of precautions is not necessarily related to the perceived or

actual HIV status of individuals.

8. Testing

Testing for HIV should not be carried out at the workplace except as specified in this
code. It is unnecessary and imperils the human rights and dignity of workers: test results
may be revealed and misused, and the informed consent of workers may not always be
fully free or based on an appreciation of all the facts and implications of testing. Even
outside the workplace, confidential testing for HIV should be the consequence of voluntary
informed consent and performed by suitably qualified personnel only, in conditions of the
strictest confidentiality.
8.1. Prohibition in recruitment and employment

HIV testing should not be required at the time of recruitment or as a condition of



continued employment. Any routine medical testing, such as testing for fitness carried out
prior to the commencement of employment or on a regular basis for workers, should not
include mandatory HIV testing.

8.2. Prohibition for insurance purposes

(a) HIV testing should not be required as a condition of eligibility for national social

security schemes, general insurance policies, occupational schemes and health
insurance.

(b) Insurance companies should not require HIV testing before agreeing to provide
coverage for a given workplace. They may base their cost and revenue estimates and

their actuarial calculations on available epidemiological data for the general population.
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(c) Employers should not facilitate any testing for insurance purposes and all information

that they already have should remain confidential.

8.3. Epidemiological surveillance

Anonymous, unlinked surveillance or epidemiological HIV testing in the workplace

may occur provided it is undertaken in accordance with the ethical principles of scientific
research, professional ethics and the protection of individual rights and confidentiality.
Where such research is done, workers and employers should be consulted and informed
that it is occurring. The information obtained may not be used to discriminate against
individuals or groups of persons. Testing will not be considered anonymous if there is a
reasonable possibility that a person’s HIV status can be deduced from the results.
8.4. Voluntary testing

There may be situations where workers wish at their own initiative to be tested
including as part of voluntary testing programmes. Voluntary testing should normally be
carried out by the community health services and not at the workplace. Where adequate
medical services exist, voluntary testing may be undertaken at the request and with the
written informed consent of a worker, with advice from the workers’ representative if so
requested. It should be performed by suitably qualified personnel with adherence to strict
confidentiality and disclosure requirements. Gender-sensitive pre- and post-test
counseliing, which facilitates an understanding of the nature and purpose of the HIV tests,

the advantages and disadvantages of the tests and the effect of the result upon the worker,
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should form an essential part of any testing procedure.
8.5. Tests and treatment after occupational exposure

(a) Where there is a risk of exposure to human blood, body fluids or tissues, the
workplace should have procedures in place to manage the risk of such exposure and
occupational incidents.

(b) Following risk of exposure to potentially infected material (human blood, body fluids,
tissue) at the workplace, the worker should be immediately counselled to cope with
the incident, about the medical consequences, the desirability of testing for HIV and
the availability of post-exposure prophylaxis, and referred to appropriate medical
facilities. Following the conclusion of a risk assessment, further guidance as to the
worker’s legal rights, including eligibility and required procedures for workers’
compensation, should be given.
9. Care and support

Solidarity, care and support are critical elements that should guide a workplace in
responding to HIV/AIDS. Mechanisms should be created to encourage openness,
acceptance and support for those workers who disclose their HIV status, and ensure that
they are not discriminated against nor stigmatized. To mitigate the impact of the
HIV/AIDS epidemic in the workplace, workplaces should endeavour to provide
counselling and other forms of social support to workers infected and affected by
HIV/AIDS. Where health-care services exist at the workplace, appropriate treatment
should be provided. Where these services are not possible, workers should be informed
about the location of available outside services. Linkages such as this have the advantage
of reaching beyond the workers to cover their families, in particular their children.
Partnership between governments, employers, workers and their organizations and other
relevant stakeholders also ensures effective delivery of services and saves costs.
9.1. Parity with other serious illnesses

(a) HIV infection and clinical AIDS should be managed in the workplace no less
favourably than any other serious illness or condition.

(b) Workers with HIV/AIDS should be treated no less favourably than workers with

other serious illnesses in terms of benefits, workers’ compensation and reasonable
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accommodation.

(c) As long as workers are medically fit for appropriate employment, they should enjoy
normal job security and opportunities for transfer and advancement.
9.2. Counselling

(a) Employers should encourage workers with HIV/AIDS to use expertise and assistance
outside the enterprise for counselling or, where available, its own occupational safety
and health unit or other workplace programme, if specialized and confidential counselling is
offered.

(b) To give effect to this, employers should consider the following actions:

— identify professionals, self-help groups and services within the local community
or region which specialize in HIV/AIDS-related counselling and the treatment of
HIV/AIDS;

— identify community-based organizations, both of a medical and non-medical
character, that may be useful to workers with HIV/AIDS;

— suggest that the worker contact his or her doctor or qualified health-care
providers for initial assessment and treatment if not already being treated, or help the worker
locate a qualified health-care provider if he or she does not have one.

(c) Employers should provide workers with HIV/AIDS with reasonable time off for
counselling and treatment in conformity with minimum national requirements.

(d) Counselling support should be made accessible at no cost to the workers and adapted
to the different needs and circumstances of women and men. It may be appropriate to
liaise with government, workers and their organizations and other relevant
stakeholders in establishing and providing such support.

(e) Workers’ representatives should, if requested, assist a worker with HIV/AIDS to
obtain professional counselling.

(f) Counselling services should inform all workers of their rights and benefits in relation
to statutory social security programmes and occupational schemes and any life-skills
programmes which may help workers cope with HIV/AIDS.

(g) In the event of occupational exposure to HIV, employers should provide workers with

reasonable paid time off for counselling purposes.
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9.3. Occupational and other health services

(a) Some employers may be in a position to assist their workers with access to
antiretroviral drugs. Where health services exist at the workplace these should offer, in
cooperation with government and all other stakeholders, the broadest range of health services
possible to prevent and manage HIV/AIDS and assist workers living with HIV/AIDS.

(b) These services could include the provision of antiretroviral drugs, treatment for the
relief of HIV-related symptoms, nutritional counselling and supplements, stress reduction and
treatment for the more common opportunistic infections including STIs and tuberculosis.

9.4. Linkages with self-help and community-based groups

Where appropriate, employers, workers’ organizations and occupational health
personnel should facilitate the establishment of self-help groups within the enterprise or
the referral of workers affected by HIV/AIDS to self-help groups and support
organizations in the local community.

9.5. Benefits

(a) Governments, in consultation with the social partners, should ensure that benefits
under national laws and regulations apply to workers with HIV/AIDS no less
favourably than to workers with other serious illnesses. They should also explore the
sustainability of new benefits specifically addressing the progressive and intermittent
nature of HIV/AIDS.

(b) Employers and employers’ and workers’ organizations should pursue with
governments the adaptation of existing benefit mechanisms to the needs of workers
with HIV/AIDS, including wage subsidy schemes.

9.6. Social security coverage

(a) Governments, employers and workers’ organizations should take all steps necessary
to ensure that workers with HIV/AIDS and their families are not excluded from the
full protection and benefits of social security programmes and occupational schemes.

This should also apply to workers and their families from occupational and social
groups perceived to be at risk of HIV/AIDS,
(b) These programmes and schemes should provide similar benefits for workers with

HIV/AIDS as those for workers with other serious illnesses.
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9.7. Privacy and confidentiality
(a) Governments, private insurance companies and employers should ensure that
information relating to counselling, care, treatment and receipt of benefits is kept confidential, as
with medical data pertinent to workers, and accessed only in accordance with the Occupational
Health Services Recommendation, 1985 (No. 171).
(b) Third parties, such as trustees and administrators of social security programmes and
occupational schemes, should keep all HIV/AIDS-related information confidential, as
with medical data pertinent to workers, in accordance with the ILO’s code of practice
on the protection of workers’ personal data.
9.8. Employee and family assistance programmes
(a) In the light of the nature of the epidemic, employee assistance programmes may need
to be established or extended appropriately to include a range of services for workers
as members of families, and to support their family members. This should be done in
consultation with workers and their representatives, and can be done in collaboration
with government and other relevant stakeholders in accordance with resources and
needs.
(b) Such programmes should recognize that women normally undertake the major part of
caring for those with AIDS-related illnesses. They should also recognize the
particular needs of pregnant women. They should respond to the needs of children
who have lost one or both parents to AIDS, and who may then drop out of school, be
forced to work, and become increasingly vulnerable to sexual exploitation. The
programmes may be in-house, or enterprises could support such programmes
collectively or contract out for such services from an independent enterprise.
(c) The family assistance programme may include:
— compassionate leave;
- invitations to participate in information and education programmes;
— referrals to support groups, including self-help groups;
— assistance to families of workers to obtain alternative employment for the
worker or family members provided that the work does not interfere with

schooling;



— specific measures, such as support for formal education, vocational training and
apprenticeships, to meet the needs of children and young persons who have lost
one or both parents to AIDS;

— coordination with all relevant stakeholders and community-based organizations
including the schools attended by the workers’ children;

— direct or indirect financial assistance;

— managing financial issues relating to sickness and the needs of dependants;

— legal information, advice and assistance;

— assistance in relation to understanding the legal processes of illness and death
such as managing financial issues relating to sickness, preparation of wills and
succession plans;

— helping families to deal with social security programmes and occupational schemes;

- provision of advanced payments due to the worker;

— directing families to the relevant legal and health authorities or providing a list

of recommended authorities.
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Philippine AIDS Prevention and Control Act of 1998

Republic of the Philippines Congress of the Philippines Metro Manila Tenth Congress Third

Regular Session
Begun and held in Metro Manila on Monday the twenty-eight day of

— July, nineteen hundred and ninety - seven

[REPUBLIC ACT NO.8504] AN ACT PROMULGATING POLICIES AND PRESCRIBING
MEASURES FOR THE PREVENTION AND CONTROL OF HIV/AIDS IN THE
PHILIPPINES, INSTITUTING A NATIONWIDE HIV/AIDS INFORMATION AND
EDUCATIONAL PROGRAM, ESTABLISHING A COMPREHENSIVE HIV/AIDS
MONITORING SYSTEM STRENGTHENING THE PHILIPPINE NATIONALAIDS
COUNCIL, AND FOR OTHER PURPOSES. Be it enacted by the Senate and House of

Representative of the Philippines in the assembled:

SECTION 1.Title.-This Act shall be known as the "Philippine AIDS Prevention and Control
Act of 1998."

SECTION 2. Declaration of Policies. - Acquired Immune Deficiency Syndrome (AIDS) is a
disease that recognizes no territorial, social and economic boundaries for which there is no known
cure. The gravity of the AIDS threat demands strong State action today thus:

(A) The state shall promote public awareness about the causes modes of transmission,
consequences, means of prevention and control of HIV/AIDS through a comprehensive
nationwide, educational and information campaign organized and conducted by the State. Such

~ campaign shall promote value formation and employ scientifically proven approaches , focus on
family, as a basic social unit, and be carried out in all schools, and training centers, workplaces,
and communities. This program shall involve affected individuals and groups including people
living with HIV/AIDS.

(B) The state shall extend to every person suspected or known to be infected with

HIV/AIDS full protection of his or her human rights and civil liberties. Towards this end.
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(1) compulsory HIV testing shall be considered unlawful unless otherwise
provided in this Act;

(2) the right to privacy of individuals with HIV shall be guaranteed

(3) discrimination, in all its forms and subtleties, against individuals with HIV or
person perceived or suspected of having HIV shall be considered inimical to
individual and national interest; and

(4) provision of basic health and social services for individuals with HIV shall

be assured.

(C) The state shall promote utmost safety and universal precautions in practices and
procedures that carry the risk of HIV transmission.

(D) The state shall positively address and seek to eradicate conditions that aggravate
the spread of HIV infection, including but not limited to poverty, gender inequality,
prostitution, marginalization, drug abuse and ignorance.

(E) The state shall recognize the potential role of affected individuals in propagating
vital information and educational messages about HIV/AIDS and shall utilize their

experience to warn the public about the disease.

SECTION 3. DEFINITION OF TERMS- As used in this Act, the following terms are defined as

follows:

(a) Acquired Immune Deficiency Syndrome (AIDS)- a condition characterised by a
combination of signs and symptoms, caused by HIV contracted from another person and
which attacks and weakens the body's immune system, making the afflicted individual
susceptible to other life threatening infections.

(b) Anonymous Testing- refers to an HIV testing procedure whereby the individual
being tested does not reveal s his/her true identity. An identifying number or symbol is
used to substitute for the name and allows the laboratory conducting the test results with
the identifying number or symbol.

(c) Compulsory BIV Testing - refers to HIV testing imposed upon a person attended or
characterized by the lack or vitiated consent, use of physical force, intimidation or any
form of compulsion.

(d) Contact tracing- refers to the method of findings and counselling the sexual
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partner(s) of a person who has been diagnosed as having sexually transmitted disease.
(e) "Human Immunodeficiency Virus (HIV)" - refers to the virus which causes AIDS.
(f) " HIV/ AIDS Monitoring" - refers to the documentation and analysis of the number
of HIV/AIDS infections and pattern of it's spread.

(g) "HIV/ AIDS Prevention and control " - refers to measures aimed at protecting non-
infected person from contracting HIV and minimizing the impact of the condition of
persons living with HIV.

(h) "HIV Positive " - refers to the presence of HIV infection as documented by the
presence of HIV or HIV antibodies in the sample being tested.

(i) "HIV Negative" - denotes the absence of HIV or HIV antibodies upon HIV test.

(j) "HIV Testing " - refers to any laboratory procedure done on individual to determine
the presence or absence of HIV infection.

(k) "HIV Transmission” - refers to the transfer of HIV from one infected person to an
uninfected individual , most commonly through sexual intercourse, blood transfusion ,
sharing of intravenous needs and during pregnancy.

(1) "High- Risk Behaviour"- refers to a person's frequent involvement in certain activity
which increase the risk of transmitting or acquiring HIV.

(m) "Informed Consent” - refers to the voluntary agreement of a person to undergo or
be subjected to a procedure based on full information , whether such permission is
written, conveyed verbally, or expressed indirectly

(n) "Medical Confidentiality" - refers to the relationship of trust and confidence created
or existing between a patient or a person with HIV and his attending physician,
consulting medical specialist , nurse medical technologist and all other health workers or
personnel involve in any counseling, testing or professional care former: it also applies tc
any person who, in any official capacity , has acquired or may have acquired such
confidential information.

(0) "Person with HIV"- refers to an individual whose HIV test indicates, directly or
indirectly, that he she is infected with HIV.

(p) "Pre-Test Counseling" - refers to the process of providing an individual information

on the biomedical aspect of HIV/AIDS and emotional support to any psychological
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implications of undergoing HIV testing and the test result itself before he/she is
su8bjected to test.

(q) "Post - Test Counseling'- refers to the process of providing risk-reduction
information and emotional support to a person who submitted to HIV testing at the time
that the test result released.

(r) "Prophylactic" - refers to any agent or device used to prevent the transmission of a
disease.

(s) "Sexually Transmitted Disease"- refers to any disease that may be acquired or passed
on through sexual contact.

(t) "Voluntary HIV Testing"- refers to HIV testing done on an individual who, after
having undergone pre-test counseling, willingly submits himself/herself to such test.

(u) "Window Period" - refers to the period of time ,usually lasting from two weeks to
six(6) months during which an infected individual will test "negative" upon HIV testing

but can actually transmit the infection.
ARTICLE | EDUCATION AND INFORMATION

SECTION 4. HIV/AIDS Education in school- The Department of Education ,Culture and
Sports (DECS) , the Commission on Higher Education (CHED), and the Technical Education
and Skills Development Authority(TESDA), utilizing official information provided by the
Department of Health, shall integrate instruction on the causes , modes of transmission and ways
of preventing HIV/AIDS and other sexually transmitted diseases in subjects taught in public and
private schools at intermediate grades, secondary and tertiary levels, including non-formal and
indigenous learning systems: Provided That if the integration of HIV/AIDS education is not
appropriate or feasible, the DECS and TESDA shall design special modules on

HIV/AIDS prevention and control: Provided, further ,That it shall not be used as an excuse to
propagate birth control or the sale or distribution of birth control devices: Provided. finally, That

it does not utilize sexually explicit materials.

Flexibility in the formulation and adoption of appropriate course content, scope, and
methodology in each educational level or group shall be allowed after consultations with Parent-

Teacher-Community Associations, Private Schools Associations, school officials, and other
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interest groups. As such, no instructions shall be offered to minors without adequate prior

consultant with parents who must agree to the thrust and content of the instruction materials.

All teachers and instructors of said HIV/AIDS courses shall be required to undergo a
seminar or training on HIV/AIDS prevention and control to no supervised by DECS, CHED and
TESDA, in coordination with the Department of Health (DOH), before they are allowed to teach

on the subject.

SECTION 5. HIV/AIDS Information as a Health Service- HIV/AIDS education and information
dissemination shall form part of the delivery of health services by health prﬁctitioners, workers
and personnel. The knowledge and capabilities of all public health workers shall be enhance to
include skills for proper information dissemination and education on HIV/AIDS. It shall likewise
be considered a civic duty of health providers in a private sector to make available to the public
such information necessary to control the spread of HIV/AIDS and to correct common
misconception about this disease. The training of health workers shall include discussion on HIV

related ethical issues such as confidentiality informed consent and the duty to provide treatment.

SECTION 6. HIV/AIDS Education in the workplace- All government and private employees,
workers, managers and supervisors including members of the Armed Forces of the Philippines
(AFP) and the Philippine National Police (PNP), shall be provided with the standardized basic
information and instruction on HIV/AIDS which shall include topics on confidentiality in the
workplace and attitude towards infected employees and workers. In collaboration with the
Department of Health (DOH) and the Secretary of the Department of Labour and Employment
(DOLE) shall oversee the anti HIV/AIDS campaign in all private companies while the Armed
Forces Chief of Staff and the Director General of the PNP shall oversee the implementation of

this section.

SECTION 7. HIV/AIDS Education for Filipinos Going Abroad.- The state shall ensure that all
the overseas Filipino workers and diplomatic military, trade and labour officials and personnel to
be assign overseas shall undergo or attend a seminar on a cause, prevention, consequences of
HIV/AIDS before certification for overseas assignment. The Department of labour and

Employment of the Department of Foreign affairs, the Department of Tourism and the
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Department of Justice through the bureau of Immigration, as the case maybe, in the collaboration

with the Department of Health (DOH), shall oversee the implementation of this section.

SECTION 8. Information Campaign for Tourist and Transients- Informational aids or materials
on the cause, modes of transmission , prevention and consequences of HIV infection shall be
inadequately provided at all international ports of entry and exits. The Department of Tourism,
the Department of Foreign Affairs , the Department of Justice through the bureau of Immigration,
in collaboration with the Department of Health (DOH), shall oversee the implementation of this

Act.

SECTION 9. HIV/AIDS Education in Communities- Local government units, in collaboration
with the Department of health (DOH), shall conduct an educational and information campaign on
HIV/AIDS. The provincial governor, city or municipal mayor and the barangay captain shall
coordinate such campaign among concerned government agencies , non-government

organisations and church-based groups.

SECTION 10. Information on Prophylactics- Appropriate information shall be attached to or
provided with every prophylactic offered for sale or given as a donation. Such information shall
be legibly printed in English and Filipino , and contain literature on the proper use of the
prophylactic device or agent , it's efficiency against HIV and STD infection , as well as the

importance of sexual abstinence and mutual fidelity.

SECTION 11.  Penalties for Misleading Information- Misinformation on HIV/AIDS
prevention and control through false and misleading advertising and claims in any of the tri-
media or the promotional marketing of drugs, devices, agents, or procedures without prior
approval from the Department of Health and Bureau of Food and Drugs and the requisite medical
and scientific basis, including markings and indications in drugs and devices and agents,
purposting to be a cure or fail safe prophylactic for HIV infection is punishable with a penalty of
imprisonment for two months to two years, without prejudice to the imposition of administrative

sanctions such as fines and suspensions or revocation of professional or business license.
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ARTICLE II SAFE PRACTICES AND PROCEDURES

SECTION12. Requirement on the Donation of Blood, Tissue or Organ.- No laboratory or
institution shall accept a donation of tissue or organ, whether such donation is gratuitous or
onerous, unless a sample from the donor has been tested negative for HIV. All donated blood
shall also be subjected to HIV testing and HIV (+) blood shall be disposed of properly and
immediately. A second testing maybe demanded as a matter of right by the blood, tissue, or
organ recipient or his immediate relatives before transfusion or transplant, except during
emergency cases: Provided, that the donations of blood, tissue, or organ testing positive for HIV

maybe accepted for research purposes only, and subject to strict sanitary disposal requirements.

SECTION13.Guidelines on Surgical and Similar Procedures. - The Department of Health
(DOH), in consultation and coordination with concerned professional organisations and hospital
associations, shall issue guidelines on precautions against HIV transmission during surgical,
dental, embalming, tattooing, or similar procedures. The DOH shall likewise issue guidelines on
the handling and disposition of cadavers, body fluids or wastes of persons known or believed to
be HIV positive.

The necessary protective equipment such as gloves, goggles and gowns, shall be
made available to all physicians and health care providers and similarly exposed personnel at all

times.

SECTION 14. Penalties for Unsafe Practices and Procedures.- Any person who knowingly or
negligently causes another to get infected with HIV in the course of the practice of his/her
profession through unsafe and unsanitary practice or procedure is liable to suffer a penalty

of imprisonment for six (6) years to twelve (12) years, without prejudice to the imposition of
administrative sanctions such as, but not limited to fines and suspension or revocation of the
license to practice his/her profession. The permit or license of any business entity and the
accreditation of hospitals, laboratory, or clinics may be cancelled or withdrawn if said
establishment fail to maintain such safe practices and procedures as may be required by the

guidelines to be formulated in compliance with Section 13 of this Act.
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ARTICLE III TESTING SCREENING AND COUSELLING

SECTION 15. Consent as a Requisite for HIV Testing.- No compulsory HIV testing shall be
allowed. However, the state shall encourage voluntary testing for individuals, with high risk for
contracting HIV . Provided, That the written informed consent must first be obtained from a
person concerned if he/she is of legal age or from parents or legal guardian in the case of a minor
or a mentally incapacitated individual. Lawful consent to HIV testing of a donated human body,

organ, tissue, or blood shall be considered as having been given when :

(a) a person volunteers or freely agrees to donate higher blood, organ, or tissue for
transfusion, transplantation, or research.

(b) a person has executed a legacy in accordance with Section 3 of Republic Act No.
7170, also known as the "Organ Donation Act of 1991";

(c) a donation is executed in accordance with Section 4 of Republic Act No. 7170.

SECTION16. Prohibitions on Compulsory HIV Testing.- Compulsory HIV testing as a
precondition to employment , admission to educational institutions, the exercise of freedom of
abode, entry or continued stay in the country, or the right to travel, the provision of medical
service or any other kind of service, or the continued enjoyment of said undertakings shall be

deemed unlawful.

SECTION 17. Exception for the Prohibition on Compulsory Testing .- Compulsory HIV testing
may be allowed only in the following instances:

(a) When a person is charged with any of the crimes punishable under Articles 264 and 266 as
amended by the Republic Act No. 8353, 335 and 338 of Republic Act No. 38135, otherwise known
as the "Revised Penal Code" or under Republic Act No. 7659;

(b) When the determination of the HIV status is necessary to resolve the relevant issues under
Executive Order No. 309, otherwise known as the "Family Code of the Philippines”; and

(c) When complying with the provisions of Republic Act No. 7170, otherwise known as the
"Organ Donation Act "and the Republic Act No. 7719, otherwise known as the "National Blood

Services Act".
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SECTION 18. Anonymous HIV Testing.- The State shall provide a mechanism for anonymous
HIV testing and shall guarantee anonymity and medical confidentiality in the conduct of such

tests.

SECTION 19. Accreditation of HIV Testing Centers.- All testing centers, hospital, clinics, and
laboratories offering HIV testing service are mandated to seek accreditation from the Department

of Health which shall set and maintain reasonable accreditation standard.

SECTION 20. Pre-test and Post-test Counselling.- All testing centers, clinics, or laboratories
offering HIV testing shall be required to provide and conduct free pre-test counselling and post-
test counselling for who avail of their HIV/AIDS testing services. However , such counselling

services must be provided only by persons who meet the standards set by the DOH.

SECTION 21. Support for HIV Testing Centers .- The Department of Health shall strategically
build and enhance the capabilities for HIV testing of hospitals, clinics, laboratories, and other
testing centers primarily, by ensuring the training of competent personnel who will provide such

services in said testing sites.

ARTICLE IV HEALTH AND SUPPORT SERVICES

SECTION 22. Hospital-Based Services. - Persons with HIV/ AIDS shall be afforded basic
health services in all government hospitals, without prejudice to optimum care which maybe

provided by special AIDS wards and hospitals.

SECTION 23. Community-Based Services. - Local government units, in coordination and in
cooperation with concerned government agencies, non-governmental organisations, persons with
HIV/AIDS and groups most at risk of HIV infection shall provide community -based HIV/AIDS

prevention and care services.

SECTION 24. Livelihood Programs and Training. - Training for livelihood, self help
cooperative programs shall be made accessible and available to all persons with HIV/AIDS.
Persons infected with HIV/AIDS shall not be deprived of full participation in any livelihood, self-

help and cooperative programs for reason of their health conditions.
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SECTION 25. Control of Sexually Transmitted Diseases. - The Departiment of Health, in
coordination and in cooperation with concerned government agencies and non-government
organisations shall pursue the prevention and control of sexually transmitted diseases to help

contain spread of HIV infection.

SECTION 26 . Insurance for Persons with HIV. - The Secretary of Health in cooperation with
the Commissioner of the Insurance Commission and other public and private insurance agencies,
shall conduct a study on the feasibility and viability of setting up a package of insurance benefits
and, should such study warrant it, implement an insurance coverage program for persons with
HIV. The study shall be guided by, the principle that access to the health and is part of an
individual's right to health and is the responsibility of the state and is the responsibility of the

State and of the society as a whole.

ARTICLEV MONITORING

SECTION 27. Monitoring Program .- A comprehensive HIV/AIDS monitoring program or
"AIDSWATCH" shall be established under the Department of Health to determine and monitor
the magnitude and progression of HIV infection in the Philippines, and for the purpose of

evaluating the adequacy of the countermeasures being employed.

SECTION 28. Reporting Procedures.- All hospitals, clinics, laboratories and testing centers for
HIV/AIDS shall adopt measures in assuring the reporting and confidentiality of any medical
record, personal data, file, including all data which may be accessed from various data banks or
information systems. The Department of Health through its AIDSWATCH monitoring program
shall receive, collate and evaluate all HIV/AIDS related medical reports. The AIDSWATCH data

base shall utilize a coding system that promotes client anonymity.

SECTION 29. Contact Tracing.- HIV/AIDS contact tracing and all other related health
intelligence activities may be pursued by the Department of Health: Provided , that these do not
run counter to the general purpose of this Act: Provided , further, that any information gathered
shall remain confidential and classified , and can only be used for statistical and monitoring
purposes and not as basis or qualification for any employment, school attendance, freedom of

abode, or travel.
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ARTICLE VICONFIDENTIALITY

SECTION 30. Medical Confidentiality.- All health professionals, medical instructor, workers,
employers, recruitment agencies, insurance companies, data encoders, and other custodian of any
medical record, file, data, pr test results are directed to strictly observe confidentiality in the

handling of all medical information, particularly the identity and status of the person with HIV.

SECTION 31. Exceptions to the Mandate of Confidentiality.- Medical Confidentiality shall not
be considered breached in the following cases:

(a) when complying with reportorial requirements in conjunction with the AIDSWATCH
program provided in Section 27 of this Act;

(b) when informing other health workers directly involved or about to be involved in the
treatment or care of a person with HIV/AIDS : Provided, that such treatment or care carry the risk
of HIV transmission: Provided, further, that such workers shall be obliged to maintain the shared
medical confidentiality;

(c) when responding to a subpoena duces tecum and subpoena ad testificandum issued by a
Court with jurisdiction over a legal proceeding where the main issue is the HIV status of an
individual: Provided, that the confidential medical record shall be properly sealed by its lawful
custodian after being double checked for accuracy by the head of the office or department, hand
delivered, and personally opened by the judge: Provided, further that the judicial proceedings be

held in executive session.

SECTION 32. Release of HIV/AIDS Test Results.- All results of HIV/AIDS testing shall be
confidential and shall be released only to the following persons:

(a) the person who submitted himself / herself to such test

(b) either of a minor child who has been tested ;

(c) alegal guardian in the case of insane persons or orphans ;

(d) aperson authorised to receive such results in conjunction with the AIDSWATCH program as
provided in Section 27 of this Act ;

(e) ajustice of the Court of Appeals or the Supreme Court, as provided under subsection (c ) of

this Act and in accordance with the provision of Section 16 hereof.
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SECTION 33. Penalties or Violation of Confidentiality.- Any violation of medical
confidentiality as provided in Sections 30 and 32 of this Act shall suffer the penalty

of imprisonment for six (6) months to four (4) years without prejudice to administrative sanctions
such as fines and suspension or revocation of the violator's license to practice his/ her profession,
as well as the cancellation or withdrawal of the license to operate any business entity and the

accreditation of hospitals, laboratories or clinics.

SECTION 34. Disclosure of Sexual Partmers.- Any person with HIV is obliged to disclose

his/her HIV status and health condition to his /her sexual partner at the earliest opportune time.
ARTICLE VII DISCRIMINATORY ACTS AND POLICIES

SECTION 35. Discrimination in the Workplace.- Discrimination in any form from pre-
employment to post-employment, including hiring, promotion or assignment, based on the actual,
perceived or suspected HIV status of an individual is prohibited. Termination from work on the
sole basis of actual, public office shall not be denied to a person perceived or suspected HIV

status is deemed unlawful.

SECTION 36. Discrimination in Schools.- No educational institution shall refuse admission or
expel, discipline, segregate, deny participation, benefits or services to a student or prospective

student on the basis of his/her actual perceived or suspected HIV status.

SECTION 37. Restrictions on Travel and Habitation.- The freedom of abode, lodging and
travel of a person shall be quarantined, place in isolation, or refused lawful entry into or deported

from the Philippine territory on account of his/her actual, perceived or suspected HIV status.

SECTION 38. Inhibitions from Public Service.- The right to seek an elective or appointive

public office shall not be denied to a person with HIV.

SECTION 39. Exclusion from Credit and Insurance Services.- All credit and loan services,
including health, accident and life insurance shall not be denied to a person on the basis of his/her
actual perceived or suspected HIV status: Provided, that the person with HIV was not concealed
or misrepresented the fact to the insurance company upon application. Extension and continuation

of credit and loan shall likewise not be denied solely on the basis of said health condition.
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SECTION 40. Discrimination of Hospitals and Health Institution.- No person, shall be denied
health care service or be charged with a higher fee on account of actual, perceived or suspected

HIV status.

SECTION 41. Denial of Burial Services.- A deceased person who had AIDS or who was
known, suspected or perceived to be HIV positive shall not be denied any kind of decent burial

services.

SECTION 42. Penalties for Discriminatory Acts and Policies.- All discriminatory acts and
policies referred to in this Act shall be punishable with a penalty of imprisonment for six (6)
months to four (4) years and a fine not exceeding ten thousand pesos (P10,000). In addition
license/permits of schools, hospitals and other institutions found guilty of committing

discriminatory acts and policies described in this Act shall be revoked.
ARTICLE VIII THE PHILIPPINE NATIONAL AIDS COUNCIL

SECTION 43. Establishment.- The Philippine National Aids Council (PNAC) created by virtue
of Executive Order No. 39 dated 3 December 1992 shall be reconstituted and strengthened to
enable the Council to oversee an integrated and comprehensive approach to HIV/AIDS

prevention and control in the Philippines. It shall be attached to the Department of Health.

SECTION 44. Functions.- The Council shall be the central advisory, planning and policy-
making body for the comprehensive and integrated HIV/AIDS prevention and control program in
the Philippines. The council shall perform the following functions.

(a) Secure from government agencies concerned recommendation on how their respective
agencies could operationalize specific provisions of this Act. The Council shall integrate and
coordinate such recommendations and issue implementing rules and regulations of this Act. The

Council shall likewise ensure that there is adequate coverage of the following :

(1) The institution of nationwide HIV/AIDS information and education
program.

(2) The establishment of a comprehensive HIV/AIDS monitoring system.
(3) The issuance of guidelines on medical and other practices and procedures
that carry the risk of HIV transmission.

(4) The provision of accessible and affordable HIV testing and counselling
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services to those who are in need of it.

(5) The provision of acceptable health and support services for persons with
HIV/AIDS in hospitals and in communities.

(6) The protection and promotion of the rights of individuals with HIV; and

(7) The strict observance of medical confidentiality.

(b) Monitor the implementation of the rules and regulation of this Act, issue or causes the
issuance of order s or make recommendations to the implementing agencies as the

Council considers appropriate;

(c) Develop a comprehensive long-term national HIV/AIDS prevention and control program and
monitor its implementation;

(d) Coordinate the activities of and strengthen working relationships between government and
non-government agencies involved in the campaign against AIDS;

(e) Coordinate and cooperate with foreign and international organisations regarding data
collection, research and treatment modalities concerning HIV/AIDS; and

(f) Evaluate the adequacy of and make recommendations regarding the utilization of national

resources for the prevention and control of HIV/AIDS in the Philippines.

SECTION 45. Membership and Composition.- (a) The Council shall be composed of twenty-

six (26) members as follows:

(1) The Secretary of the Department of Health;

(2) The Secretary of the Department of Education, Culture and Sports or his
representative;

(3) The Chairperson of the Commission on Higher Education or his representative;

(4) The Director General of the Technical Education and Skills Development Authority
Or his Representative ;

(5) The Secretary of the Department of Labor and Employment or his representative;
(6) The Secretary of the Department of the Interior and Local Government or his
representative;

(7) The Secretary of the Department of Justice or his representative;

(8) The Secretary of the Department of Social Welfare and Development or his
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representative;

(9) The Director - General of the National Economic and Development Authority or
his representative;

(10) The Secretary of Department of Tourism and his representative;

(11) The Secretary of the Department of Budget and Management or his representative;
(12) The Secretary of the Department Foreign Affairs or his representative;

(13) The Head the Philippine Information Agency or his representative;

(14) The President of the League of Governors or his representative;

(15) The President of the League of City Mayors or his representative;

(16) The Chairperson of the Committee on Health of the Senate of the Philippines or his
representative;

(17) The Chairperson of the Committee on Health of the House of Representatives or
his representative;

(18) Two(2) representatives from organizations of medical/ health professionals;

(19) Six(6) representatives from non - government organizations involved in
HIV/AIDS prevention and control efforts or activities ; and

(20) A representative of an organization of persons dealing with HIV/AIDS.

(b) To the greatest extent possible, appointment to the Council must ensure
sufficient and discernible representation from the fields of medicine, education
health care, law , labor, ethics , and social services;

(c) All member of the Council shall be appointed by the President of the
Republic of the Philippines, except for the representative of the Senate and the
House of Representatives, who shall be appointed by the Senate President and
the House Speaker, respectively;

(d) The members of the Council shall be appointed not later than thirty (30)
days after the date of the of the enactment of Act;

(e) The Secretary of Health shall be permanent chairperson of the Council ;
however, the vice-chairperson shall be effected by it's members from among
them selves, and shall serve for a term of two(2) years; and

(f) For members representing medical/health professional groups and the six (6)
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non -government organizations, they shall serve for a term of two(2) years,

renewable upon recommendation of the Council.

SECTION 46. -Report.-The Council shall submit to the President and to both Houses of Congress
comprehensive annual reports on the activities and accomplishment of the Council. Such annual
reports shall contain assessments and evaluation of intervention programs, plans and strategies for

the medium - and long- term prevention and control program on HIV/AIDS in the Philippines.

SECTION 47. Creation of Special HIV/AIDS Prevention Control Service - There shall be
created in the Department of Health a Special HIV/AIDS Prevention and Control Service staffed
by qualified medical specialist and support staff with permanent appointment and supported with
permanent appointment and supported with an adequate yearly budget. It shall implement
programs on HIV/ AIDS prevention and control. In addition, it shall also serve as the secretariat

of the Council.

SECTION 48. Appropriations.- The amount of Twenty million pesos (P20,000,000) shall be
initially appropriated out of the funds of the National Treasury. Subsequent appropriation shall
provided by the congress in the annual budget of the Department of Health under the General

Appropriation Act.
ARTICLE IX MISCELLANEOUS PROVISIONS

SECTION 49. Implementing Rules and Regulation.- within six (6) months after it is fully
reconstituted, the Council shall formulate and issue the appropriate rules and regulations

necessary for the implementation of this Act.

SECTION 50. Separability Clause.- If any provision of this Act is invalid, the remainder of this

Act or any provision not affected thereby shall remain in force and effect.

SECTION 51 Repealing Clause.- All laws, presidential decrees, executive orders and their
implementing rules inconsistent with the provision of this Act are hereby repeated, amended or

modified accordingly.

SECTION 52 Effectivity.- This Act shall take effect fifteen (15) days after its publication in at

least two (2) national newspaper or general circulation.
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The Code on HIV/AIDS and Employment in the Southern African

Development Community (SADC)

GENERAL STATEMENT

Human Immuno-deficiency Virus (HIV) infection and the Acquired Immune Deficiency
Syndrome (AIDS) in the countries of the Southern African Development Community (SADC)
(and globally) is a major health problem with employment, economic and human rights
implications. As one response to this problem the SADC Employment and Labour Sector has
established this code on the industrial relations standards on HIV/AIDS, the “Code on AIDS and
Employment”. (Termed after this ‘the code’). It should be noted that the provisions of this code
applies only to workplaces and cannot and should not be construed as applying to other areas of

law such as national immigration laws, policies and related administrative procedures.

POLICY PRINCIPLES

The same ethical principles that govern all health/medical conditions in the employment context
apply equally to HIV/AIDS, However, the gravity and impact of the HIV/AIDS epidemic and the
potential for discrimination create the need for a specific code on HIV/AIDS and employment. At
the same time. Given the increased risk of spread of the disease under conditions of economic
insecurity, nondiscriminatory approaches enable economic and public health management. The
code will aim to ensure nondiscrimination between individuals with HIV infection and those
without and between HIV/AIDS and other comparable health-medical conditions.

The regional nature and implications of the epidemic and the desire to harmonize national
standards in dealing with HIV/AIDS motivate this regional code. This code aims to ensure that
SADC member states develop tripartite national codes on AIDS and Employment that shall be
reflected in law. It presents guiding principles for and components of these national codes.

The code on AIDS and Employment is based on the fundamental principles of human rights and

patients’ rights WHO/ILO and regional standards and guidelines, medical and occupational health
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ethical principles, sound epidemiological data, prudent business practice and a humane and
compassionate attitude to individuals. The approach aims to achieve a balance in protecting the
rights of all parties, including those with and without HIV, employers, employees, state and
others. This will include obtaining a balance between rights and responsibilities, and between
individual protection and cooperation between parties. Employees with HIV should be treated the
same as any other employee. Employees with HIV related illness, including AIDS, should the
same as any other employee with a life-threatening illness.

In its scope, the code should:

(@) cover all employees and prospective employees;
(b) cover all workplaces and contracts of employment;
(c) cover the specific policy components detailed below, viz : job access, workplace

testing, confidentiality, job placement, job status, job security, occupational benefits,
training, risk reduction, first aid, workers’ compensation, education and awareness,
prevention programmes, managing illness, protection against victimization,

grievance handling, information, monitoring and review.
SADC member states should ensure that interactions between them are consistent with
the principles and policy components of this code and that they share and disseminate information

to enable an effective and planned response to the epidemic.

Policy development and implementation is a dynamic process so that the code on AIDS and

employment should be:
(a) communicated to all concerned
() routinely reviewed in the light of epidemiological and scientific information;

(c) monitored for its successful implementation and evaluated for its effectiveness.



144

POLICY COMPONENTS

1.1

N

3.1

3.2

33

EDUCATION, AWARENESS AND PREVENTION PROGRAMMES

Information, education and prevention programmes should be developed jointly by
employers and employees and should be accessible to all at the workplace. Education on
HIV/AIDS should where possible incorporate employee families.

Essential components of prevention programmes are information provision, education,
prevention and management of STDs, condom promotion and distribution and
counseling on high risk behavior. Workplace AIDS programmes should cooperate with
and have access to resources of National AIDS Programmes.

JOB ACCESS

There should be no direct or indirect pre-employment test for HIV. Employees should
be given the normal medical tests of current fitness for work and these tests should not
include testing for HIV. Indirect screening methods such as questions in verbal or
written form inquiring about previous HIV tests and/or questions related to the
assessment of risk behaviour should not be permitted.

WORKPLACE TESTING AND CONFIDENTIALITY

There should be no compulsory workplace testing for HIV. Voluntary testing for HIV
on the request of the employee should be done by a suitably qualified person in a health
facility with informed consent of the employee in accordance with normal medical
ethical rules and with pre- and post-test counseling.

Persons with HIV or AIDS should have the legal right to confidentiality about their HIV
status in any aspect of their employment. An employee is under no obligation to inform
an employer of her/his HIV/AIDS status. Information regarding the HIV status of an
employee should not be disclosed without the employee’s written consent.
Confidentiality regarding all medical information of an employee or prospective
employee should be maintained, unless disclosure is legally required. This applies also
to health professionals under contract to the employer, pension fund trustees and any
other personnel who obtain such information in ways permitted by the law, ethics, the

code or from the employee concerned.
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JOB STATUS

HIV status should not be a factor in job status, promotion or transfer. Any changes in
job status should be based on existing criteria of equality of opportunity, merit and
capacity to perform the work to a satisfactory standard.

HIV TESTING AND TRAINING

In general, there should be no compulsory HIV testing for training. HIV testing for
training should be governed by the principle of nondiscrimination between individuals
with HIV infection and those without and between HIV/AIDS and other comparable
health/medical conditions.

MANAGING ILLNESS AND JOB SECURITY

No employee should be dismissed merely on the basis of HIV status, nor should HIV
status influence retrenchment procedures.

Employees with HIV related illness should have access to medical treatment and should
be entitled, without discrimination, to agreed existing sick leave provisions.

HIV infected employees should continue to work under normal conditions in their
current employment for as long as they are medically fit to do so. When on medical
grounds they cannot continue with normal employment, efforts should be made to offer
them alternative employment without prejudice to their benefits. When the employee
becomes too ill to perform their agreed functions the standard benefits and conditions
and standard procedures for termination of service for comparable life-threatening
conditions should apply without discrimination.

OCCUPATIONAL BENEFITS

Government, employers and employee representatives should ensure that occupational
benefits are nondiscriminatory and sustainable and provide support to all employees
including those with HIV infection. Such occupational benefit schemes should make
efforts to protect the rights and benefits of the dependants of deceased and retired
employees.

Information from benefit schemes on the medical status of an employee should be kept
confidential and should not be used by the employer or any other party to affect any

other aspect of the employment contract or relationship.
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8.1
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8.4

9.2
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146

Medical schemes and health benefits linked to employment should be
nondiscriminatory. Private and public health financing mechanisms should provide
standard benefits to all employees regardless of their HIV status.

Counseling and advisory services should be made available to inform all employees on
their rights and benefits from medical aid, life insurance, pension and social security
funds. This should include information on intended changes to the structure, benefits
and premiums to these funds.

RISK MANAGEMENT, FIRST AID AND COMPENSATION

Where there may be an occupational risk of acquiring or transmitting HIV infection,
appropriate precautionary measures should be taken to reduce such risk, including clear
and accurate information and training on the hazards and procedures for safe work.
Employees who contract HIV infection during the course of their employment should
follow standard compensation procedures and receive standard compensation benefits.
Under conditions where people move for work, government and organizations should
lift restrictions to enable them to move with their families and dependants.

People who are in an occupation that requires routine travel in the course of their duties
should be provided with the means to minimize the risk of infection including
information, condoms and adequate accommodation.

PROTECTION AGAINST VICTIMISATION

Persons affected by or believed to be affected by HIV or AIDS should be protected from
stigmatization and discrimination by co-workers, employers or clients. Information and
education are essential to maintain the climate of mutual understanding necessary to
ensure this protection.

Where employers and employees agree that there has been adequate information and
education and provisions for safe work, then disciplinary procedures should apply to
persons who refuse to work with an employee with HIV/AIDS.

GRIEVANCE HANDLING

Standard grievance handling procedures in organizations, in labour and civil law that

apply to all workers should apply to HIV related grievances. Personnel dealing with HIV
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related grievances should protect the confidentiality of the employee’s medical
information.

INFORMATION

Government should collect, compile and analyze data on HIV/AIDS, sexually
transmitted diseases and tuberculosis and make it available in the public domain. SADC
member states should cooperate in making available national data for monitoring and
planning an effective response to the regional health, human resource, economic and
social impact of the AIDS epidemic.

MONITORING AND REVIEW

Responsibility for monitoring and review of the code and its implementation should lie
with the parties to the tripartite at national and regional level and with the SADC

Employment and Labour Sector.
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The Namibian Code

GUIDELINES FOR IMPLEMENTATION OF NATIONAL CODE ON HIV/AIDS IN
EMPLOYMENT

TABLE OF CONTENTS

1. INTRODUCTION

2. OPTIONS AND RESPONSES

3. POLICY OPTIONS

4. SCOPE

S. POLICY DEVELOPMENT AND IMPLEMENTATION
6. POLICY COMPONENTS

6.1 EDUCATION, AWARENESS AND PREVENTION
6.2 JOB ACCESS

6.3 WORKPLACE TESTING AND CONFIDENTIALITY
6.4 JOB STATUS

6.5 HIV TESTING AND TRAINING

6.6 MANAGING ILLNESS AND JOB SECURITY

6.7 OCCUPATIONAL BENEFITS

6.8 RISK MANAGEMENT, FIRST AID AND COMPENSATION
6.9 PROTECTION AGAINST VICTIMISATION

6.10 GRIEVANCE HANDLING

6.11 INFORMATION

6.12  MONITORING AND REVIEW

1. INTRODUCTION:
1.1 With the world-wide marked increase in number of persons infected with the human
immunodeficiency virus (HIV) and suffering from acquired immuno-defi-ciency

syndrome (AIDS) mainly in the economically active part of the population, the 20 to 50
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years age group, the employers, employees and their organizations show a high level of
anxiety in regard to the impact of the pandemic on the work environment

From an initial response of denial, to a perception of AIDS as a medical problem, AIDS
is progressively being recast as a development problem and an issue for all sectors.
Loss of employment and individual income, loss of employees without adequate
availability of replacement, and a subsequent decline in production and national income
can post a severe and detrimental effect on the social and economic stability and the
growth of a country. This is so in view of the fact that HIV/AIDS will affect economic
growth and production through the illness and death of productive people and through

the diversion of resources from savings (and eventually investment) to care.

OPTIONS AND RESPONSES:

In response to the AIDS pandemic and its volatile and dynamic nature, the Ministry of
Labour, in conjunction with the Ministry of Health and Social Services and with the
wide tripartite consultation through the Labour Advisory Council, has formulated the
National Code on HIV/AIDS and Employment for HIV prevention and AIDS
management. This code is proposed as an integral part of the government’s commitment
to address most of the major issues related notably to the prevention of new infections,
as well as to the provision of optimal care and support for the workforce.

Workplace based activities that locate HIV prevention and AIDS management in a
sustained and comprehensive programme of health promotion have demonstrated gains
in general health indicators.

This implies a need for stronger public health approaches in the productive sectors.

POLICY PRINCIPLES:

The same ethical principles that govern all health/medical conditions in the employment
context should apply equally to HIV/AIDS.

The gravity and impact of the HIV/AIDS epidemic and the potential for discrimination
created the need for this “National Code on HIV/AIDS and Employment” to be based

on the fundamental principles of human rights embodied in the Constitution of the
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Republic of Namibia, the provisions of the Labour Act (Act No 6 of 1992), occupational
health principles, sound epidemiological data, prudent business practice and a humane
and compassionate attitude to individuals.

The inter-dependency of SADC countries and people, nowhere more evident than in the
spread of HIV, demands equity and a shared approach to the challenges of HIV/AIDS.
The Regional(SADC) nature and implications of the epidemic and the desire to

harmonise national standards in dealing with HIV/AIDS motivate this Code.

SCOPE:

Subject to the provisions of the Labour Act (Act No 6 of 1992) this Code applies to:
4.1.1 all employees and prospective employees;

4.1.2 all workplace and contracts of employment;

4.1.3 - all human resources practices forming part of policy component of any

organization.

POLICY DEVELOPMENT AND IMPLEMENTATION:

As policy development and implementation is a dynamic process, this Code shall be:

5.1.1 communicated to all concerned:

5.1.2  routinely reviewed in the light of new epidemiological and scientific
information,;

5.1.3 monitored for its successful implementation and evaluated for its effectiveness

in the workplace.

POLICY COMPONENTS:

Education, awareness and prevention:

6.1.1 Information, education and prevention programmes should be developed jointly
by employers and employees and should be accessible to all at the workplace.
Education on HIV/AIDS should, where possible, incorporate employee families.

6.1.2  Essential components of prevention programmes are information provision,

education, prevention and management of sexual transmitted diseases (STD’s),
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condom promotion and distribution and counseling on high risk behavior.

Workplace AIDS programmes should cooperate with and have access to

resources of the National AIDS Programme.

Job Access:

There should be neither direct nor indirect pre-employment testing for HIV.
Employees should be given the normal medical tests of current fitness for work and
these tests should not include testing for HIV.

Workplace testing and confidentiality:

6.3.1  There should be no compulsory workplace testing for HIV. Voluntary testing
for HIV on the request of the employee should be done by a suitably qualified
person in a health facility with informed consent of the employee in accordance
with normal medical ethical rules and with pre- and post-test counseling.

6.3.2  Persons with HIV/AIDS should have the legal right to confidentiality about
their HIV status in any aspect of their employment. An employee is under no
obligation to inform an employer of her/his HIV/AIDS status. Information
regarding the HIV status of and employee should not be disclosed without the
employee’s written consent

6.3.3 Confidentiality regarding all medical information of an employee or
prospective employee should be maintained, unless disclosure is legally
required. This applies also to health professionals under contract to the
employer, pension fund trustees and any other personnel who obtain such
information in ways permitted by the law, ethics, the code or from the
employee concerned.

Job Status:

HIV status should not be a factor in job status, promotion or transfer. Any
changes in job status should be based on existing criteria of equality of opportunity,
merit and capacity to perform the work to a satisfactory standard.

HIV Testing and Training:

In general, there should be no compulsory HIV testing for training. HIV testing

for training should be govermed by the principle of nondiscrimination between
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individuals with HIV infection and those without and between HIV/AIDS and other

comparable health/medical conditions.

Managing Illness and Job Security:

6.6.1

6.6.2

6.6.3

No employee should be dismissed merely on the basis of HIV status, nor should
HIV status influence retrenchment procedures.

Employees with HIV related illness should have access to medical treatment
and should be entitled, without discrimination, to agreed existing sick leave
provisions.

HIV infected employees should continue to work under normal conditions in
their current employment for as long as they are medically fit to do so. When
on medical grounds they cannot continue with normal employment, efforts
should be made to offer them alternative employment without prejudice to their
benefits. When an employee becomes too ill to perform his/her agreed

functions, standard procedures for termination of service for comparable life-

threatening conditions should apply without discrimination.

Occupational Benefits:

6.7.1

6.7.2

6.7.3

6.7.4

Government, employers and employee representatives should ensure that
occupational benefits are nondiscriminatory and sustainable and provide

support to all employees including those with HIV infection. Such occupational
benefits schemes should make efforts to protect the rights and benefits of the
dependants of deceased and retired employees.

Information from benefits schemes on the medical status of an employee should
be kept confidential and should not be used by the employer or any other party
to affect any other aspect of the employment contract or relationship.

Medical schemes and health benefits linked to employment should be
nondiscriminatory. Private and public health financing mechanisms should
provide standard benefits to all employees regard less of their HIV status.
Counseling and advisory services should be made available to inform all

employees of their rights and benefits from medical aid, life insurance, and
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pension and social security funds. This should include information on intended

changes to the structure, benefits and premiums to these funds.

Risk Management, First Aid and Compensation:

6.8.1

6.8.2

6.8.3

6.8.4

‘Where there may be an occupational risk of acquiring or transmitting HIV
infection, appropriate precautionary measure should be taken to reduce such
risk, including clear and accurate information and training on the hazards and
procedures for safe work.

Employees who contract HIV infection during the course of their employment
should follow standard compensation procedures and receive standard
compensation benefits.

Under conditions where people move for work, government and organizations
should lift restrictions to enable them to move with their families and
dependents.

People who are in an occupation that requires routine travel in the course of
their duties should be provided with the means to minimize the risk of infection

including information, condoms and adequate accommodation.

Protection Against Victimization:

6.9.1

6.9.2

Persons affected by or believed to be affected by HIV or AIDS should be
protected from stigmatization and discrimination by co-workers, employers or
clients. Information and education are essential to maintain the climate of
mutual understanding necessary to ensure this protection.

Where employers and employees agree that there has been adequate

information and education provisions for safe work, then disciplinary

procedures should apply to persons who refuse to work with an employee with

HIV/AIDS

Grievance Handling:

6.10.1

Standard grievance handling procedures in organizations, in labour and civil
law, that apply to all workers should apply to HIV related grievances. Personnel
dealing with HIV related grievances should protect the confidentiality of the

employee’s medical information.
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Information:

6.11.1 Government should collect, compile and analyse data on HIV/AIDS, sexually
transmitted diseases and make it available in the public domain. Stakeholders
should cooperate in making available national data for monitoring and planning
an effective response to the Regional health, human resource, economic and
social impact of the AIDS epidemic.

Monitoring and Review:

6.12.1 Responsibility for monitoring and review of the Code and its implementation
should lie with the parties to the tripartite Labour Advisory Council and with

the Ministry of Labour.
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The Zimbabwean Code

Statutory Instrument 202 of 1998

Labour Relations (HIV and AIDS) Regulations, 1998

ARRANGEMENT OF SECTIONS
Section:
1. Title
2. Interpretation
3. Education of employees on HIV and AIDS
4. Medical testing on recruitment
5. Testing of employees for HIV and confidentiality
6. Job status and training
7. Eligibility for employee benefits
8. Sick and compassionate leave
9. HIV risk management
10. Copy of regulations for each employee

11. Offence and penalty

It in hereby notified that the Minister of Public Service, Labour and Social Welfare, in terms of

section 17 of the Labour Relations Act (Chapter 28:01), has made the following regulations:

TITLE:

1, These regulations may be cited as the Labour Relations (HIV and AIDS) Regulations,
1998.

INTERPRETATION:

2. In these regulations —
“AIDS” means acquired immuno-deficiency syndrome and includes the AIDS-related
complex;
“HIV” means human immuno-deficiency virus;

“testing”, in relation to HIV, includes-
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(a) any direct analysis of the blood or other body fluid of a person to determine the
presence of HIV or antibodies to HIV; or

(b) any indirect method, other than the testing of blood or other body fluid, through
which an inference is made as to the presence of HIV;

“related communicable disease” means any communicable disease whose transmission

may be linked with HIV due to its transmission through body fluids or whose risk of

= clinical disease may be increased due to the presence of HIV;
“medical practitioner” means a person registered as a medical practitioner in terms of the

Medical, Dental and Allied Professions Act {Chapter 27.08]

EDUCATION OF EMPLOYEES ON HIV AND AIDS:

3. 1. Every employer shall cause to be provided for the benefit of every person
employed by him, and at such place and time during normal working hours as
he may appoint, education and information relating to —

(a) the promotion of safe sex and risk-reducing measures in relation to
sexually transmitted diseases; and

(b) the acquiring and transmission of HIV; and

(c) the prevention of the spread of HIV and AIDS; and

(@ counseling facilities for HIV and AIDS patients.

2 Education and information shall be provided in terms of sub-section (1) by
persons who have proven sound knowledge and expertise in matters relating to
HIV and AIDS, and who are able to communicate information with consistency
and accuracy.

3. The design of the education programmes shall be in accordance with guidelines
approved by the relevant employer and employee organizations, in consultation
with the Ministry of Health and Child Welfare and any other organization with
expertise in HIV and AIDS-related matters.

4, The provision of the education referred to in sub-section (1) shall be at such

intervals as the relevant employer and employee organizations may agree.
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MEDICAL TESTING ON RECRUITMENT:
4. 1. No employer shall require, whether directly or indirectly, any person to undergo
any form of testing for HIV as a pre-condition to the offer of employment.
2. Sub-section (1) shall not prevent the medical testing of persons for fitness for
work as a pre-condition to the offer of employment.

TESTING OF EMPLOYEES FOR HIV AND CONFIDENTIALITY:

7~ 5. I. It shall not be compulsory for any employee to undergo, directly or indirectly,
any testing for HIV.
2. No employer shall require any employee, and it shall not be compulsory for any

employee, to disclose, in respect of any matter whatsoever in connection with
his employment, his HIV status.

3. No person shall, except with the written consent of the employee to whom the
information relates, disclose any information relating to the HIV status of any
employee acquired by that person in the course of his duties unless the in
formation is required to be disclosed in terms of any other law.

” JOB STATUS AND TRAINING:
6. l. No employer shall terminate the employment of an employee on the grounds of
that employee’s HIV status alone

2. No employee shall be prejudiced in relation to:

(a) promotion; or
(b) transfer: or
(©) subject to any other law to the contrary, any training or other employee
development programme; or
(d) status; or in any other wat be discriminated against on the grounds of
- his HIV status alone.
ELIGIBILITY FOR EMPLOYEE BENEFITS:
7. 1. Subject to any other law to the contrary, the HIV status of an employee shall
not affect his eligibility for any occupational or other benefit schemes provided

for employees.
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Where in terms of any law the eligibility of a person for any occupational or
other benefit scheme is conditional upon an HIV or AIDS test, the conditions
attaching to HIV and AIDS shall be the same as those applicable in respect of
comparable life-threatening illnesses.

Where any HIV testing is necessary in termns of sub-section 2, the employer
shall ensure that the employee undergoes appropriate pre-and post-HIV test
counseling.

Where an employee who opts not to undergo an HIV testing for the purposes of
sub-section 2, no inferences concerning the HIV status of the employee may be
drawn from such exercise by the employee of the option not to undergo the
testing.

Where an employee undergoes an HIV testing for the purposes of sub-section 2.
the employer shall not, unless the occupational or other benefit scheme
concerned is operated by the employer, be entitled to information concerning

the HIV status of the employee concerned.

SICK AND COMPASSIONATE LEAVE:

8. Any employee suffering from HIV or AIDS shall be subject to the same conditions

relating to sick leave as those applicable to any other employee in terms of the Act.

9. 1.

Where a person is employed in an occupation or is required to provide services
where there may be a risk of transmitting or acquiring HIV or AIDS, the
employer shall provide appropriate training, together with clear and accurate
information and guidelines on minimizing the hazards of the spread of HIV or
AIDS and related communicable diseases.

The working conditions and procedures in relation to occupations referred to in
sub-section 1 shall be designed to ensure optimal hygienic precautions to
prevent the spread of HIV or AIDS and related communicable diseases to
employees and members of the public.

Personal protective devices shall be issued, free of charge, by the employer to

persons employed in occupations referred to in sub-section 1.
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4. The employer shall cause to be reviewed, for safety and efficacy, the use of any
equipment, devices, procedures, including first-aid procedures used, or
guidelines followed, in any occupation referred to in sub-section 1.

COPY OF REGULATIONS FOR EACH EMPLOYEE:

10. An employer shall provide every employee with a copy of these regulations.
OFFENCE AND PENALTY:
11. Any person who contravenes any provision of these regulations shall be guilty of an

offence and liable to a fine not exceeding five thousand dollars or to imprisonment for a

period not exceeding six months or to both such fine and such imprisonment.
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