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ThesisTitle Problems Concemning the Application of United
Nations Standard Minimum Rules for Non -~ custodial

Measures in the criminal justice of Thailand

Name Angsuket Visuthvatanasak
Thesis Advisor Associate Professor Dr. Thaweekiat Meenakanit
Department Law
Academic Year 2003
ABSTRACT

One of the Problems in the Criminal Justice of Thailand is imprisonment
problem. Because the imprisonment may not improve and rehabilitate the offenders in
order to transform into the good man and the jail is over crowding , thus United
Nations must propose the non — custodial measures to member states for application
according to social and economic environments.

‘The study finds that the application of non — custodial measures in Thailand
such as the suspension of the execution of imprisonment, parole ,public service etc.
But the measures are unsuitable because the offenders should be freedom limited and
should remedy the victims. Thus, the weekend offender detention measure must be
proposed as the option. This measure is widely applied in the contries such as united
States of America , New Zeland, Australia etc.

The Corrective department proposes the weekend detention measure to be
applied in Thailand which is suitable for no less than five years imprisonment
prisoners and one — thirds years imprisonment It makes the imprisonment prisoners in

to detention in the weekend and the prisoners can make an usual living




So. in my opinion, the corrective department ‘s measure is unsuitable and

propose that

1. Power to transform the imprisonment to detention in weekend should be
the judge power

2. The weekend detention offenders to should be imprisoned not less than 3
years and should be students or person who are performing.

3. The state should establish the detention center separately.
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Standard Minimum Rules for Non-Custodial Measures

[The Tokyo Rules] (UN), 1990

The General Assembly,

Bearing in mind the Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights, as well as other international human rights
instruments pertaining to the rights of persons in conflict with the law,

Bearing in mind also the Standard Minimum Rules for the Treatment of Prisoners,
adopted by the First United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, and the important contribution of those Rules to national
policies and practices,

Recalling resolution 8 of the Sixth United Nations Congress on the Prevention of
Crime and the Treatment of Offenders on alternatives to imprisonment,

Recalling also resolution 16 of the Seventh United Nations Congress on the Prevention
of Crime and the Treatment of Offenders on the reduction of the prison population,
alternatives to imprisonment, and social integration of offenders,

Recalling further section XI of Economic and Social Council resolution 1986/10 of 21
May 1986, on alternatives to imprisonment, in which the Secretary-General was
requested to prepare a report on alternatives to imprisonment for the Eighth United
Nations Congress on the Prevention of Crime and the Treatment of Offenders and to
study that question with a view to the formulation of basic principles in that area, with
the assistance of the United Nations institutes for the prevention of crime and the
treatment of offenders,

Recognizing the need to develop local, national, regional and international approaches
and strategies in the field of non-institutional treatment of offenders and the need to

formulate standard minimum rules, as emphasized in the section of the report of the
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Committee on Crime Prevention and Control on its fourth session, concerning the
methods and measures likely to be most effective in preventing crime and improving
the treatment of offenders,

Convinced that alternatives to imprisonment can be an effective means of treating
offenders within the community to the best advantage of both the offenders and
society,

Aware that the restriction of liberty is justifiable only from the viewpoints of public
safety, crime prevention, just retribution and deterrence and that the ultimate goal of
the criminal justice system is the reintegration of the offender into society,
Emphasizing that the increasing prison population and prison overcrowding in many
countries constitute factors that create difficulties for the proper implementation of the
Standard Minimum Rules for the Treatment of Prisoners,

Noting with appreciation the work accomplished by the Committee on Crime
Prevention and Control, as well as by the Interregional Preparatory Meeting for the
Eighth United Nations Congress on the Prevention of Crime and the Treatment of
Offenders on topic II, "Criminal justice policies in relation to problems of
imprisonment, other penal sanctions and alternative measures”, and by the regional
preparatory meetings for the Eighth Congress,

Expressing its gratitude to the United Nations Asia and Far East Institute for the
Prevention of Crime and the Treatment of Offenders for the work accomplished in the
development of standard minimum rules for non-custodial measures, as well as to the
various intergovernmental and non-governmental organizations involved, in particular,
the International Penal and Penitentiary Foundation for its contribution to the
preparatory work,

1. Adopts the United Nations Standard Minimum Rules for Non-custodial Measures,

contained in the annex to the present resolution, and approves the recommendation of
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the Committee on Crime Prevention and Control that the Rules should be known as
"the Tokyo Rules"; '

2. Recommends the Tokyo Rules for implementation at the national, regional and
interregional levels, taking into account the political, economic, social and cultural
circumstances and traditions of countries;

3. Calls upon Member States to apply the Tokyo Rules in their policies and practice;

4. Invites Member States to bring the Tokyo Rules to the attention of, in particular, law
enforcement officials, prosecutors, judges, probation officers, lawyers, victims,
offenders, social services and non-governmental organizations involved in the
application of non-custodial measures, as well as members of the executive, the
legislature and the general public;

5. Requests Member States to report on the implementation of the Tokyo Rules every
five years, beginning in 1994;

6. Urges the regional commissions, the United Nations institutes for the prevention of
crime and the treatment of offenders, specialized agencies and other entities within the
United Nations system, other intergovernmental organizations concerned and non-
governmental organizations in consultative status with the Economic and Social
Council to be actively involved in the implementation of the Tokyo Rules;

7. Calls upon the Committee on Crime Prevention and Control to-consider, as a matter
of priority, the implementation of the present resolution;

8. Requests the Secretary-General to take the necessary steps to prepare a commentary
to the Tokyo Rules, which is to be submitted to the Committee on Crime Prevention
and Control at its twelfth session for approval and further dissemination, paying
special attention to the legal safeguards, the implementation of the Rules and the
development of similar guidelines at the regional level;

9. Invites the United Nations institutes for the prevention of crime and the treatment of

offenders to assist the Secretary-General in that task;
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10. Urges intergovernmental and non-governmental organizations and other entities
concerned to remain actively involved in this initiative;

11. Requests the Secretary-General to take steps, as appropriate, to ensure the widest
possible dissemination of the Tokyo Rules, including their transmission to
Governments, interested intergovernmental and non-governmental organizations and
other parties concemed;

12. Also requests the Secretary-General to prepare every five years, beginning in 1994,
a report on the implementation of the Tokyo Rules for submission to the Committee on
Crime Prevention and Control;

13. Further requests the Secretary-General to assist Member States, at their request, in
the implementation of the Tokyo Rules and to report regularly thereon to the
Committee on Crime Prevention and Control;

14. Reguests that the present resolution and the text of the annex be brought to the
attention of all United Nations bodies concerned and be included in the next edition of
the United Nations publication entitled Human Rights: A Compilation of International

Instruments.

68th plenary meeting
14 December 1990
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Annex
United Nations Standard Minimum Rules for Non-custodial Measures

[The Tokyo Rules]

I. General Principles

1. Fundamental aims
1.1 The present Standard Minimum Rules provide a set of basic principles to promote
the use of non-custodial measures, as well as minimum safeguards for persons subject
to alternatives to imprisonment.
1.2 The Rules are intended to promote greater community involvement in the
management of criminal justice, specifically in the treatment of offenders, as well as to
promote among offenders a sense of responsibility towards society.
1.3 The Rules shall be implemented taking into account the political, economic, social
and cultural conditions of each country and the aims and objectives of its criminal
justice system.
1.4 When implementing the Rules, Member States shall endeavour to ensure a proper
balance between the rights of individual offenders, the rights of victims, and the
concern of society for public safety and crime prevention.
1.5 Member States shall develop non-custodial measures within their legal systems to
provide other options, thus reducing the use of imprisonment, and to rationalize
criminal justice policies, taking into account the observance of human rights, the

requirements of social justice and the rehabilitation needs of the offender.
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2. The scope of non-custodial measures
2.1 The relevant provisions of the present Rules shall be applied to all persons subject
to prosecution, trial or the execution of a sentence, at all stages of the administration of
criminal justice. For the purposes of the Rules, these persons are referred to as
"offenders", irrespective of whether they are suspected, accused or sentenced.
2.2 The Rules shall be applied without any discrimination on the grounds of race,
colour, sex, age, language, religion, political or other opinion, national or social origin,
property, birth or other status.
2.3 In order to provide greater flexibility consistent with the nature and gravity of the
offence, with the personality and background of the offender and with the protection of
society and to avoid unnecessary use of imprisonment, the criminal justice system
should provide a wide range of non-custodial measures, from pre-trial to post-
sentencing dispositions. The number and types of non-custodial measures available
should be determined in such a way that consistent sentencing remains possible.
2.4 The development of new non-custodial measures should be encouraged and closely
monitored and their use systematically evaluated.
2.5 Consideration shall be given to dealing with offenders in the community, avoiding
as far as possible resort to formal proceedings or trial by a court, in accordance with
legal safeguards and the rule of law.
2.6 Non-custodial measures should be used in accordance with the principle of
minimum intervention.
2.7 The use of non-custodial measures should be part of the movement towards
depenalization and decriminalization instead of interfering with or delaying efforts in

that direction.
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3. Legal safeguards
3.1 The introduction, definition and application of non-custodial measures shall be
prescribed by law.
3.2 The selection of a non-custodial measure shall be based on an assessment of
established criteria in respect of both the nature and gravity of the offence and the
personality, the background of the offender, the purposes of sentencing and the rights
of victims.
3.3 Discretion by the judicial or other competent independent authority shall be
exercised at all stages of the proceedings by ensuring full accountability and only in
accordance with the rule of law.
3.4 Non-custodial measures imposing an obligation on the offender, applied before or
instead of formal proceedings or trial, shall require the offender's consent.
3.5 Decisions on the imposition of non-custodial measures shall be subject to review
by a judicial or other competent independent authority, upon application by the
offender.
3.6 The offender shall be entitled to make a request or complaint to a judicial or other
competent independent authority on matters affecting his or her individual rights in the
implementation of non-custodial measures.
3.7 Appropriate machinery shall be provided for the recourse and, if possible, redress
of any grievance related to non-compliance with internationally recognized human
rights.
3.8 Non-custodial measures shall not involve medical or psychological
experimentation on, or undue risk of physical or mental injury to, the offender.
3.9 The dignity of the offender subject to non-custodial measures shall be protected at

all times.
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3.10 In the implementation of non-custodial measures, the offender's rights shall not be
restricted further than was authorized by the competent authority that rendered the
original decision.

3.11 In the application of non-custodial measures, the offender's right to privacy shall
be respected, as shall be the right to privacy of the offender's family.

3.12 The offender's personal records shall be kept strictly confidential and closed to
third parties. Access to such records shall be limited to persons directly concerned with

the disposition of the offender's case or to other duly authorized persons.

4, Saving clause
4.1 Nothing in the present Rules shall be interpreted as precluding the application of
the Standard Minimum Rules for the Treatment of Prisoners, the United Nations
Standard Minimum Rules for the Administration of Juvenile Justice (The Beijing
Rules), the Body of Principles for the Protection of All Persons under Any Form of
Detention or Imprisonment or any other human rights instruments and standards
recognized by the international community and relating to the treatment of offenders

and the protection of their basic human rights.

IL. Pre-Trial Stage

5. Pre-trial dispositions
5.1 Where appropriate and compatible with the legal system, the police, the
prosecution service or other agencies dealing with criminal cases should be
empowered to discharge the offender if they consider that it is not necessary to proceed
with the case for the protection of society, crime prevention or the promotion of
respect for the law and the rights of victims. For the purpose of deciding upon the

appropriateness of discharge or determination of proceedings, a set of established
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criteria shall be developed within each legal system. For minor cases the prosecutor

may impose suitable non-custodial measures, as appropriate.

6. Avoidance of pre-trial detention

6.1 Pre-trial detention shall be used as a means of last resort in criminal proceedings,
with due regard for the investigation of the alleged offence and for the protection of
society and the victim.

6.2 Alternatives to pre-trial detention shall be employed at as early a stage as possible.
Pre-trial detention shall last no longer than necessary to achieve the objectives stated
under rule 5.1 and shall be administered humanely and with respect for the inherent
dignity of human beings.

6.3 The offender shall have the right to appeal to a judicial or other competent

independent authority in cases where pre-trial detention is employed.

III. Trial and Sentencing Stage

7. Social inquiry reports
7.1 If the possibility of social inquiry reports exists, the judicial authority may avail
itself of a report prepared by a competent, authorized official or agency. The report
should contain social information on the offender that is relevant to the person's pattern
of offending and current offences. It should also contain information and
recommendations that are relevant to the sentencing procedure. The report shall be

factual, objective and unbiased, with any expression of opinion clearly identified.

8. Sentencing dispositions
8.1 The judicial authority, having at its disposal a range of non-custodial measures,

should take into consideration in making its decision the rehabilitative needs of the



136

offender, the protection of society and the interests of the victim, who should be
consulted whenever appropriate.

8.2 Sentencing authorities may dispose of cases in the following ways:

(a) Verbal sanctions, such as admonition, reprimand and warning;

(b) Conditional discharge;

(c) Status penalties;

(d) Economic sanctions and monetary penalties, such as fines and day-fines;
(e) Confiscation or an expropriation order;

(f) Restitution to the victim or a compensation order;

(g) Suspended or deferred sentence;

(h) Probation and judicial supervision;

(1) A community service order;

(§) Referral to an attendance Centre;

(k) House arrest;

(1) Any other mode of non-institutional treatment;

(m) Some combination of the measures listed above.

IV. Post-Sentencing Stage

9. Post-sentencing dispositions
9.1 The competent authority shall have at its disposal a wide range of post-sentencing
alternatives in order to avoid institutionalization and to assist offenders in their early
reintegration into society.
9.2 Post-sentencing dispositions may include:
(a) Furlough and half-way houses;
(b) Work or education release;

(c) Various forms of parole;
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(d) Remission;

(e) Pardon.

9.3 The decision on post-sentencing dispositions, except in the case of pardon, shall be
subject to review by a judicial or other competent independent authority, upon
application of the offender.

9.4 Any form of release from an institution to a non-custodial programme shall be

considered at the earliest possible stage.

V. Implementation of Non-Custodial Measures

10. Supervision
10.1 The purpose of supervision is to reduce reoffending and to assist the offender’s
integration into society in a way which minimizes the likelihood of a return to crime.
10.2 If a non-custodial measure entails supervision, the latter shall be carried out by
a competent authority under the specific conditions prescribed by law.
10.3 Within the framework of a given non-custodial measure, the most suitable type of
supervision and treatment should be determined for each individual case aimed at
assisting the offender to work on his or her offending. Supervision and treatment
should be periodically reviewed and adjusted as necessary.
104 Offenders should, when needed, be provided with psychological, social and
material assistance and with opportunities to strengthen links with the community and

facilitate their reintegration into society.

11. Duration
11.1 The duration of a non-custodial measure shall not exceed the period established

by the competent authority in accordance with the law.
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11.2 Provision may be made for early termination of the measure if the offender has

responded favourably to it.

12. Conditions
12.1 If the competent authority shall determine the conditions to be observed by the
offender, it should take into account both the needs of society and the needs and rights
of the offender and the victim.
12.2 The conditions to be observed shall be practical, precise and as few as possible,
and shall be aimed at reducing the likelihood of an offender relapsing into criminal
behaviour and at increasing the offender's chances of social integration, taking into
account the needs of the victim.
12.3 At the beginning of the application of a non-custodial measure, the offender shall
receive an explanation, orally and in writing, of the conditions governing the
application of the measure, including the offender's obligations and rights.
12.4 The conditions may be modified by the competent authority under the established

statutory provisions, in accordance with the progress made by the offender.

13. Treatment process

13.1 Within the framework of a given non-custodial measure, in appropriate cases,
various schemes, such as case-work, group therapy, residential programmes and the
specialized treatment of various categories of offenders, should be developed to meet
the needs of offenders more effectively.

13.2 Treatment should be conducted by professionals who have suitable training and
practical experience.

13.3 When it is decided that treatment is necessary, efforts should be made to
understand the offender’s background, personality, aptitude, intelligence, values and,

especially, the circumstances leading to the commission of the offence.
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13.4 The competent authority may involve the community and social support systems
in the application of non-custodial measures.
13.5 Case-load assignments shall be maintained as far as practicable at a manageable

level to ensure the effective implementation of treatment programmes.
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