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ABSTRACT

The supreme power to govern a country in democratic regime is sovereignty which
comprises three parts viz. legislative power, administrative power and judicial power. This thesis
addresses only the judicial power. The judicial power is regarded as one of the three important
powers which are always for check-and-balance of the use of each power. The persons who use
such judicial power are judges. The exercise of judicial power is the power to create the just for
the society, to uphold the just and to protect the sacredness of law. The law itself is the rule to
control human’s behavior in the society in order to live together. The judicial power is exercised
through the adjudication of cases or disputes. When the cases are brought into the court’s trials,
how much the legal just and fairness will be created by the adjudication and legal enforcement by
judges depends on the organization administration which is in accordance with powers and duties
viz. the organization administration, personnel management and budget management. These are
related to each others and affect the independence of judges directly and indirectly.

Therefore, the author realizes the importance of judicial power exercise, especially
for the trial of military court whether or not there is independence. This thesis addresses only the
exercise of power of the military court to compare with the judicial courts according to the
provisions of the Constitution and other applicable laws because the author is of opinion that the
military court is regarded as judicial entity in which its duty is performed under the royal
assignment to create and provide the fairness for the society as judicial courts do. Although the
military court has power to adjudicate only the cases where the offences are committed by the
soldiers, the soldiers are persons who need the just as well. This thesis intends to show the types
of military court and to show which case shall be under the power to adjudicate by the military

court and who else shall be entitled to hold the office of military court’s judges. As the military




court is to create the just, the protection measure of independence of judges in the military court
should be provided in order that they are able to adjudicate the cases without the fear from
intervention in their duties. Apart from this, the author also analyses the factors which affect the
independence of the military court at present and finds out that there are several factors, for
instance, the level of supervision hierarchy under the supervision principles of administration in
which the power can be good or bad to the judges in the military court e.g. the appointment,
removal, transfer, increase of salary level and budget allocation. In addition, the organization
which protects the independence of judges in the military court should be in the same standard as
the judicial courts according to the provisions of the Constitution in order that the military court is
truly independent without the intervention by the administration or legislation. The author also
suggests the possible ways to redress the aforesaid problem that the military court be entitled to
manage independently both the trial and administration by isolating form the Defense Ministry. In
this regard, the military court can apply for the administrative budget directly. With regard to the
judicial committee for military court, the Chairman should be changed and the proportion of
committee, salary and money for the ofﬁce including the qualification of judges in the military

court should be increased to be similar or equivalent standard to judicial courts.
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* The Court Organization Law Article 41.

% The Constitution of Japan Article 6 (2), The Court Organization Law Article 39 (1).
% The Constitution of Japan Article 79 (1), The Court Organization Law Article 39 (2).
% The Constitution of Japan Article 80 (1), The Court Organization Law Article 40 (1).
%" The Court Organization Law Article 40 (2).

** Ibid. Article 40 (3).
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