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ABSTRACT

This thesis is a study of any act which is not considered by the law as a breach or an
infringement of trade secrets as prescribed in Section 7 of the Trade Secrets Act B.E. 2545 (2002
A.D.) (the “Act”). The Trade Secrets Act is a new law enacted in order to comply with the
obligation of a member of the World Trade Organization (“WTQO”) in respect of the Agreement
on Trade-Related Aspects of Intellectual Property or TRIPS, which requires the members to grant
protection to confidential information, production process and trade secrets. Thailand has no
intellectual property laws specifically to protect trade secrets, therefore in the year B.E. 2545
(2002 A.D.), it enacted the law on trade secrets granting protection to trade secrets to comply with
TRIPS. It is appropriate, therefore, to study this law to ensure correct understanding and its
application for the benefit of the owner as at present the trade and business competition is strong,
the owner should receive protection for his trade secrets so that the licensed user, partner or
co-investor, agents and employees may not do any act which is a breach of the trade secrets
resulting in damage to the owner.

From the study of the acts which the laws do not consider as a breach or an
infringement of the trade secrets under the Act, It is found that the Act was enacted in accordance
with clause 39 of TRIPS under which the members are required to enact the law to grant
protection to trade secrets and the remedies in case of breach or infringement. Thailand
prescribed the acts which constitute the exceptions based on the principles of good faith and
confidence, in the case a person has received a trade secrets by lawful means, and in the case of
the disclosure or use of trade secrets by government agencies for public interests and to protect
the health and safely of the public without the purpose of trade, taking into account fair

competition. As Thailand is a developing country, independent discovery and revise engineering



are also prescribed as exceptions to the breach of trade secrets to provide incentive to people with
creative minds and to research and development resulting in public good and well-being.

It is also found that the exceptions to the breach of trade secrets can be interpreted to
have very wide scope and may cause unfair consequence to the owner of trade secrets. This thesis
provides recommendations on the guideline on the disclosure of trade secrets by government
agencies in order to ensure that the disclosed trade secrets will not be used by other persons for
commercial purpose and unfair competition, for instance, the measures to be taken to protect trade
secrets, the criteria or rules or regulations to be complied with by persons involved in the use of
trade secrets, using the laws and practices of other countries as guideline to give fair and just
protection to the owner of the trade secrets whose property / asset is disclosed or used by others to
comply with the spirit of the laws and for the national interest, and to encourage members of the
public to discover and to create valuable information for the development of business and the

country as trade secrets will continue to be valuable assets to the owner and to the country.
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The text of Article 39 is as follows.'

SECTION 7: PROTECTION OF UNDISCLOSED INFORMATION

Article 39

1. In the course of ensuring effective protection against unfair competition as
provided in Article 10bis of the Paris Convention (1967), Members shall protect undisclosed
information in accordance with paragraph 2 and data submitted to government or governmental
agencies in accordance with paragraph 3.

2. Natural and legal persons shall be able to prevent information lawfully
within their control from being disclosed to, acquired by, or used by other without their consent
in a manner contrary to honest commercial practices 10 so long as such information : (10 For the

purpose of this provision, “a manner contrary to honest commercial practices” shall mean at least

* Kenichi Kumagai and Santi Rattanasuwan. Ibid.
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practices such a breach of contract, breach of confidence and inducement to breach, and includes
the acquisition of undisclosed information by third parties who knew/ or were grossly negligent in
failing to know, that practices were involved in the acquisition.)

(a) It is secret in the sense that it is not, as a body or in the precise
configuration and assembly of its components, generally known among or readily accessible to
persons within the circles that normally deal with the kind of information in question;

(b) It has commercial value because it is secret; and

(c¢) It has been subject to reasonable steps under the circumstances, by the
person lawfully in control of the information, to keep it secret.

3. Members, when requiring, as a condition of approving the marketing of
pharmaceutical or of agricultural chemical product with utilize new chemical entities, the
submission of undisclosed test or other data, the origination of which involves a considerable
effort, shall protect such data against disclosure, expect where necessary to protect the public, or

unless steps are taken to ensure that the data is protected against commercial use.
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Section 7. Any of the following acts against trade secrets shall not be
considered an infringement:

(1) Disclosure or use of trade secrets by a person who has obtained the trade
secrets through a transaction without knowing or having reasonable cause to know that the other
party to the transaction obtained the trade secrets through the infringement thereof.

(2) Disclosure or use of trade secrets by state agency which is responsible for
their maintenance in the following circumstances:

(a) When it is necessary for the protection of public health or safety; or,

(b) When it is necessary for the benefit of other public interests with no
commercial purpose. In such case, the state agency which is responsible for the maintenance of
trade secrets, or other state agency or person concerned who has access to the trade secrets has
taken reasonable steps for the protection of the trade secrets from being used in unfair trading
activities.

(3) Independent discovery i.e. discovery of a trade secret belonging to other
by the researcher’s own method of invention or development through his own expertise; or,

(4) Reverse engineering i.e. discovery of a trade secret belonging to other by
means of evaluation and analysis of a widely-known product with the intention to discover the
method by which such product is invented, manufactured or developed, provided that the product
was obtained in good faith by the person who conducted the evaluation and analysis.

The act under (4) cannot be raised as a justification if the person who
conducted reverse engineering expressly agreed otherwise with the owner of trade secrets or

seller of the product.
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