MINITNAAAVTIaId 1AL

©

a A

NS 1N09a9

e

a a ¢ v ; (Y] A Aaa U A
:1mmwuﬁﬁaﬂumuﬁﬁwmmﬁﬁnmmuﬁanqmﬂfsﬁgﬁgmﬂmaﬂmmum«m

U U U

a Aaa d A A Y a a A d
MUVNITPIUANTAT VUNAINGIAE NHYINYI1QUTINVUUNAE

N.f1. 2550



Trial in Absentia in criminal Trial

Kukiat Moungsong

A Thesis Submitted in Partial Fulfillment of the Requirements
for the Degree of Master of Laws
Department of Law
Graduate School, Dhurakij Pundit University

2007



=) =
AnAnssnszma

a a ¢ o A ] Y 3 1o a9 7
'31/]EJ'lu‘WuﬁﬂﬂUUU53@?\31%?{“5%@31@&1]1!@81\1@ @')Elﬂj'lﬂﬂzm'lﬂlﬂ\ﬁ'f]\iﬁ’]ﬁ@i'ﬁniﬂ

@ A 9y [ A (X Yo dy Yo =
f3. AN I3BUGA Tl'i/nuulﬂﬂﬁ;m’ljL]J!ﬂu’f]’m’1581/T]J§ﬂy’]l!agﬂ@ﬂiﬂﬂ'lalﬂluglluaﬂ'm bh’iﬂ']ﬂiﬂy’l

4
o 9

a a 4 a 1 4 aa @
mamg?ﬂmmmwuﬁ 5’)3J1/]\16116lI”a‘VIN’Hﬂﬂﬁﬁmﬁﬂi%mﬁ!mgﬂlfJUW§$ﬂm91ﬂﬁEJ‘Wi!‘W“]ﬁ AYABAWY
A v o A g I (= ' Yq Y a P a
amulangandaznaouliauiueinsdnlinmsiu wazldlduufatazdoyamadsnms

4 a {1 [
VYDUBUNWIEAY AIAAIINITY AT, AMUA U UAT ‘ﬁ‘VITL!ﬂEmW‘iULﬂuﬂi%‘ﬁWl‘lLLagiﬁ}

£4
o A a(w H

4 [ Q(Q a =1 a
MFLUUSUUINT LAZVDUDUNTEAW TDIATATINTY AT. FIANA AVANTIAUUND alinesa
[ I Yo dy A ya a do & [ 9 =
imﬂunﬁummaﬂwmmmzmeimwmuwuﬁﬁmmmﬂﬂmﬂﬂ
VDUBDUNTLAM  W.AN. WIND BTRRGR (Ua) qu“liaiim LRGE (u15a1)
(% o 4 a a o A’f {
AMIIUNT IADUNYIINI DL (n381) LAy A.%. NHANIA BRRGR (Ya3118) TIUNY Nauay
9 A o w Yo YA
eIy iluiiaslatazusdlalvnugiveunaoain
Y A P © KA 4
m@mauqmzﬂuwgﬁy AUNUN QUUA LATHUTIVY §1NTY ﬂaaﬂmﬁq uaztﬁauq
9 ] ~ |dy [ 0o c?/’ dy I o 0311 Yo
U nﬂmuﬂ@gmawaqmmmzifﬂuﬂﬂuuamﬂumm%miﬂaﬂaaﬂ nanve A vDILE
Y
o a o v A a J
LLamuuauwffaya’Jmmimwimmmwumauﬁ
= a a J @ dy =\ 4 Y A 9 1 4
oud MmN usatuiz sy Tewiilsgmsla I%JHJEJ‘L!GIJ’E)ME]U"l’JLLWﬂWﬁEJ
9 9 1 =\ a 9 1 9y A o a
Eﬂwmmmﬂmu mnANURaNaIaLazvoUNNIedtlsznmsla Qwauma&emﬂummmwam
9 = 9
nﬂﬂszm'i"lmmwammm

a A

Y A
NYIN LUBIA



undadoniy Ineg

UNAATONTHIONGY ..o

NAANTTNUTEPIR . e

=
UnNn

< o
1.1 ﬂ’g’]llLﬂuu’lllagﬂj’]Nﬁ']ﬂﬂJfUﬂ\jﬂmw’] ..................................................

Y 4 =<
1.2 Jagilszasnvesmsfinmn......
1.3 AUNATIUYOIMTANE. ...

1.4 6lJfJ‘1JLEIJ@'IélJfoﬂ’iﬁﬂ‘]sﬂ ............

s ' Yo =
1.5 “IJ38TEJG]S‘HVlﬂ']ﬂ'ﬂﬂzllﬂ‘i‘]ﬁnﬂﬂ']‘iﬁﬂ‘HW ................................................

2 1A NUAR AT A UNITUAD TS UDE oo,

2.1 tuANuAALaANNEINYIBIMIFUNIIUABHINT 1AY

(right of confrontation)...........

2.2 nanilsnaumache.............

2.3 ANUAIAYHAZANUUIFONOUBINEIUYAND. ...,

2.3.1 ANUAAQYVDINETUUYARD ..ot eniianie et

2.3.2 ANNUUTODOUBIWITUYARND. ..o iieeeireeeeeeeeeeeeeee

233 ANUAMWTAUDINIUUAND ...

2.3.4 MIUUWENUTENNUBINITUYAND. ..o

2.4 Fmsduwenulunderan.....
241 msquwenulusma........
2.42 MIAUNUUDNA. ...
243 MIAUNTYFY............

1 <
244 Msalseou. ...

2.5 vanma I Tums@unwenulun@e ...,

A 9 o IS
2.5.1 MIAUNTUABINTEN TASAHNE ......eeoeeeeeeeeeeeeeeeeeeeeeees

Y o 1 Y o
252 miﬁuwmummﬂizmmwmmmﬂ .............................................

2.5.3 MIWNMAVDINYIUYAAD

10
10
11
11
13
16
16
17
17
17
18
18
19
19



M31iey (A10)

2.5.4 MFIUAAMUUDINITU IUPID . oo

2.6 MANMITAUNINUTAIATI .o,

2.7 anmilynaz dosiiavesndnms Funeuaenind wasaung g

ABWVIT DAV Yoo,

3 HANMS TUNSUAUNAITUAIAIUNYHUIBITHITAANNIY]

VI TN e

3.1 MWV WALTUNGIUAUHAIT LAY NN HINGIT R

AUOIYIVOINTUTE ..o
3.1.1 wani 2 T Tums A UduARDIMN. ..o

3.1.2 HANMITNDNT AL A UNENUR UV A UAY. oo

3.2 MINNITULAZ AUNGIUAURAIT UM N HUIDNITAN

ANUDIYIVOIANTTOIITON. ..o
3.2.1 nANT I UM T A WTUAROIY Y. oo
3.2.2 HONMINNTU WAL TUNTUAUHAITUAY. o+ ove oot

4 MIAUNGUAUHAIT UABA N HUBITNTUIANNOINURI INe. ...
A1 FEUUMTAUHLUAR ..ot
A1 TEUUNATIN ettt e,
A2 TEUD AT,

42 HANMIAUNOUAUHAISUABTUARDI. ..o,
4.2.1 MIAUNGIUAUNAIS UAGAWNYHUIBITNITDUANNOIY......cooeeee

1) MSAUNGIUTUNAIBUAIMNNIINTY 172 N eeeeeeeeociseeraenr

2) MIAUNIUAUNAITUAINTATAUINNNTNIITUINIATY 180........ ...

A o v o S A a A A 1 [
3) miﬁ‘uwmua‘uwmﬁmaaﬂﬁmmum%tyaumamﬂszmu

AUUUINTT 230, ..o,

4) MIFUNNUFUNAIT NasanneuleIndmuIAI1 237 NI.......
422 msduneaunasiuaslundergnuesddissdumianemsiiios. ...
D) WA I IS S WTUAR oo

= Yo ) ]
2) MINTUAA TUARDIYIVOIFRITIRWHUINNMNTINOL.............

28

31

31
35
37

42
42
44
50
50
50
52
53
53
53

57

58
62
68
68
73



2

M3iiey (A10)

9
wi
a J ax a A o Yy A Y v o Y
4.3 AnszhszupIsnnsanimldinsdunedunaswaeld. 76
4.4 InTzilymuazransgnuaenanMIAUNeUA U IS 1AY
TUARDIYY. .o, 80
=)
441 Vv UMY ..o 81
1) TyrdonuInNuAaNNAD I LUUNYHINGANHULNEM.........ocoo.... 82
Ly d’d 1T Aa A ) a 9
2) lymninansgnuaednivesduas lumsmFyniweu
1Az ANS IUMIDMATUNOTUYARD ..o 83
3) Py M FUTRWTUNANT I e, 84
442 Py lumaUQUa. ... 85
S UNAFUMAZUOIIUBIUL ...l e, 87
STUNATY . e, 87
5.2 FOUAUBLUE ..ot e 89
DT TUTYITU. Lot e et ettt er et oot e et et e et 91
AIAFUIN .ottt ettt 99
MARNUIN N UTEWIANYHUIBITNDITUIAIWDIY ..ot 100
NIANUIN U Amendments to the U.S. conSttUtion. .......ccovviiiiiieiieiiiiiiinn. 104
NMANUIN A Code of criminal procedure French.................oooiiiiiiiiiiin 108

USEFAGTOU ...t 128



o INeInug MINMTUINAD VYA UAE
A 9o Y A a A
ORIV NINYIA 11DIA
P -4 [
219158N1U5nM FOIFNANTINTY AT. QAN TFOUYA
(d‘ =< 1 J aa [}
919156N1UTAM15 W D1VITINTINYT IBAVATE
A% aamaas
= =1
1MsAnE 2549

UNAALD

uimIduneTUyARARUNE I InIzNTENUADaNFYe I tas luMSIHTHTNA LW
Aa A 9 2 A g @ o Ao o o a
LLﬁ$ﬁ‘V]‘ﬁﬂ']iﬂ']ll‘ﬂ'luwEJ']‘L!"]N'E]@LﬂUWaﬂﬂ5$ﬂuﬂﬁ'lﬂfgellfol)']LaEJGlUﬂﬁg‘U'Juﬂ’]ﬁfgﬁﬁiﬁﬂﬂWﬂ@’]ﬂJUW

D a

sslmﬂizmangwma?ﬁﬁmmwmmmm{p W91 172 ’J’iﬁﬂﬁﬁ\i ﬁ%lﬂ]ﬂ?'] “NITNAITULRS

9

Ay '

A 9 o a 1 Y o <3 1 A o 4 o
guneny Ao laalamenorinduas” Naw LL@iuﬂﬁmﬂﬁjgﬂﬂﬁWﬁﬁTﬁi@Tﬂlaﬂulﬂﬂ3$ﬂ1
a 1 1 1 a [~ a
ﬂ?ﬁlWﬂLLé}’JT‘iaUﬂﬁ EJ?JiJ’c’NW'ﬂﬂﬁ%“mﬁlf)ﬂi&‘U'Jl!ﬂ']ifgﬂﬁﬁiu@ulﬂulﬁﬂiﬁﬂigﬂﬁuﬂ1§q@‘ﬁﬁﬁw
1 o a 1 9 w 1 1 d‘ c;z d‘d U a
UIJJfJ"I’i]ﬂ1Luuﬂ13ﬂ@llﬂllﬂlla&’ﬂﬂﬁﬁNa@]f]ﬂ'J'lll!ﬂf’é]iJu‘llfN‘]Jig‘])'"IGI)'H‘VTJJ@]E)ﬂﬁﬁ‘U’JUﬂTJ'QWﬁﬁﬁJ
=S g/} o 9 A Yo =S o Aa 9 1 A o " Yo
’E]ﬂ'VN‘VI']GLTTuﬂﬂﬁ‘ﬂllﬂillﬂ’)”lllLﬁfJ“I’T”IEJ‘NﬂﬂWiﬂi%“VHﬂ'J'mWﬂﬂl@ﬁﬁjgﬂﬂﬁ"l')ﬁ”mﬁ@ﬁ]%ﬁﬂ"lll"lﬂﬁ‘ﬂ
9
M3EeIIADANUTIHIIAINGT) LLﬁgu’ﬂﬂﬁﬂﬂﬁﬁ”lﬂﬂﬁ%ll'JuﬂWiq@]‘ﬁiiiJuliJﬁiJWﬁﬂﬁ@hmuﬂa

19 9}4' ~ o A =& U dy [] [ 1 9 A 9 [
NUANUAVVUNITNIENING “Bx‘iuﬂﬂ“lﬂﬂuﬂﬂmﬁﬁ"I‘Llllll!,ﬂﬁQﬂﬁ?@]ﬂﬂgﬁﬂTﬂU?HW@ﬂllﬁ’J D1

9
a a K

I 1 Y ) Aa S
Lﬂuﬂ"liﬁ\‘llﬁﬁNﬂlﬁNﬂ?ﬁﬂi%'ﬂ?ﬂ’ﬂllﬂﬂlﬂﬂﬂ\‘ﬁ]u

Y 9
v

=< a a s YA <3 v o A
auiulumsfneIneInusl Gusurud Msthnasmslumsaungiuyana
@ o o Y =~ = 1 ] I A o & 9 1 A A o
aunassuasnlglunssivaurtiainan Weziluaesully udznsznunednivesdtay
Aa 9 Aa A 9 < 3 dy A 3 1 1 =
TumseFyrinneunazans lumsn A WUy NILpINNIRUNNIUYARadoNT
Y o w o 9 <] a A Yo Y A ] Y A 1
dosinalunmssadidomarseimuiauldsuiu salassszeznaldmuliinuumils
[} o <3 A QA $ [ [ a qs;l a
anuind lumsaasifernnsingsanadionndwanse nugemsina 1 lusuinsanng
o Y = Y AAA =~ o a A3
pazmssuilaneurnang e tazenoe ldnlunsaindimsvauniimsnsziinnuia deodu
msdazans lumsmFymitasomsuneu
Foamsauneuaurasaenu N lulsemedSurauazansgowsm madunsn
a A o v o 4 o ad a
nnsaazduneudunassuaela Taamwz luilszmadsuae dszunangruedtnnsan

o o wa A o A a @ v o P4 { o
anuoWsuratiuntiygansnagunsaduiunszuiunnsanauraitas lalunsainduae



X

Y
vaunil dmsulsumaanigewinuiu maausaduiunszuiuinsandurdsasld

1 o o o a = [ o A a Y
ﬁWﬂ‘]Ji"lﬂ;]’n"l]"ll,aElﬂi%‘l/nﬂ"li"llﬂ“ll’ﬂﬂﬂ"liwi]"liilﬂﬂﬂ"l]uﬁ"lallilﬁﬁﬂiﬂﬂuuuﬂﬂﬁ@”l,‘IJul,ﬂ




Thesis Title Trial in Absentia in Criminal Trial
Author Kukiat Moungsong
Thesis Advisor Assoc. Prof. Dr. Udom Rathamarit
Co-Thesis Advisor Mr. Pornpetch Wichitcholchai
Department Law
Academic Year 2006

ABSTRACT

The rights of the accused in confronting with the witness as well as their rights in
cross examination towards the witness are regarded as their vital security for in criminal justice
procedures according to the first paragraph of Section 172 under the Criminal Procedure Code
which stipulates that “The trial and the taking of evidence shall be conducted in open Court and in
the presence of the accused.”. Although the taking of oral evidence in absentia affects these
rights, if the alleged offenders or the accused committed an offence and then absconded, the
justice procedures would have been affected. In other words, the justice procedures would not be
conducted and the public confidence in justice procedures would also be affected. The persons
injured due to the offences committed by the alleged offenders or the accused are also not
provided with the remedy for the damage. Apart from this, the justice procedures do not have the
standard for case proceedings against those who absconded from their offences. These people are
not afraid of applicable laws, but they help increase the offences.

Consequently, in this thesis, the author is of opinion that it should be essential to
apply the measures of the taking of oral evidence in absentia for the case of abscondence even
though it affects the rights of accused in confronting with the witness and the rights in the cross
examination because the witness has the limitation in memorizing the facts so as for their best
knowledge. The longer time is elapsed, the less accuracy in memorizing the facts there will be.
This may affect the testimony in the trials as well as the admission of evidence and in the case of
abscondence from the offences, it may be considered as the renouncement of the rights in the

confrontation and the cross examination.



With regard to the trial in absentia, it is found that in France and the United States of
America, the Courts can try and take the evidence in absentia. Particularly in France, under the
Criminal Procedure Code, there are provisions which allow the Courts to conduct the trial in
absentia in the cases where the accused absconded. In the United States of America, the Courts
shall be able to conduct the trial in absentia if it appears that the accused obstruct the trials and the

Courts cannot continue the case proceedings.
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Amendments To The U.S. Constitution

The first to Amendments were ratified December 15, 1791, and form what is known

as the “Bill of Rights”

AMENDMENT 1
Congress shall make no law respecting an establishment of religion, or prohibiting the
free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the

people peaceably to assemble, and to petition the government for a redress of grievances.

AMENDMENT II
A well regulated militia, being necessary to the security of a free state, the right of the

people to keep and best arms, shall not be infringed.

AMENDMENT II1
No soldier shall, in time of peace be quartered in any house, without the consent of

the owner, nor in time of war, but in a manner to be prescribed by law.

AMENDMENT IV

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but
upon probable cause, supported by oath or affirmation, and particularly describing the place to be

searched, and the persons or things to be seized .

AMENDMENT V

No person shall be held to answer for a capital, or otherwise infamous crime, unless
on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces,
or in the militia, when in actual service in time of war or public danger; nor shall any person be
subject for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in

any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
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without due process of law; nor shall private property be taken for public use, without just

compensation.

AMENDMENT VI

In all criminal prosecutions, prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the state and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and to be informed
of the mature and and cause of the accusation; to be conformed with the with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to have the

assistance of counsel for his defense.

AMENDMENT VII
In suits at common law, where the value in controversy shall exceed twenty dollars,
the right or trial by jury shall be preserved, and no fact tried by a jury, shall be otherwise

reexamined in any court of the United States, than according to the rules of the common law.

AMENDMENT VIII
Excessive bail shall not be required, nor excessive fines imposed, nor cruel and

unusual punishments inflicted.

AMENDMENT IX
The enumeration in the Constitution, of certain rights, shall not be construed to deny

or disparage others retained by the people.

AMENDMENT X
The powers not delegated to the United States by the Constitution, nor prohibited by

it to the states, are reserved to the states respectively, or the people.
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AMENDMENT XI
The judicial power of the United States shall not be construed to extend to any suit in
law or equity, commenced or prosecuted against one of the United States by citizens of another

state, or by citizens of another state, or by citizens or subjects of any foreign state.....
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CODE OF CRIMINAL PROCEDURE FRENCH

SECTION III: PUBLICITY AND KEEPING OF ORDER AT HEARING

Article 400
(Act n°2002-307 of 4 March 2002 art. 10 Official Journal of 5 March 2002)
(Act n°2004-204 of 9 March 2004 art. 132 Official Journal of 10 March 2004)

Hearings are public.

Nevertheless the court, after ascertaining in its judgment that a public hearing world
be prejudicial to public order, the orderly conduct of the hearing will take place in camera.

Where a hearing in camera has been ordered, this measure is applicable to the reading
of the separate judgments which may be made on incidents or objections as stated under article
459, paragraph 4.

The judgment on the merits must always be read at a public hearing.

If the defendant, who was a minor when the charges were brought against him,
reaches his majority on the first day of proceedings, the provisions of the present article are
applicable before the juvenile court if he requests it, unless there is another defendant who is still
a minor, or was a minor when the charges were brought and has reached his majority on the first

day of proceedings, and who opposes this request.

Article 401

(Actn® 93-2 of 4 January 1993 art. 91 Official Journal of 5 January 1993 in force 1 October 1993)
(Act n° 93-1013 of 24 August 1993 art. 28 Official Journal of 25 August 1993 in force 2
September 1993)

The presiding judge maintains order in court and conducts the proceedings.

Article 402

The presiding judge may prohibit access to the courtroom to minors, or certain minors.
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Article 404
(Act n° 92-1336 of 16 December 1992 art. 322 Official Journal of 23 December 1992 in force 1
March 1994)

Where in the course of the hearing a person present disturbs order in any manner, the
presiding judge orders his expulsion from the courtroom.

If in the execution of this decision he resists the order or causes a commotion, he is
immediately placed under a detention warrant, tried and punished with imprisonment of between
two months and two year, without prejudice to any penalties provided by the Criminal Code for
perpetrators of contempt or violence committed against judges or prosecutors.

He is then forced to leave the courtroom by the police upon the order given by the

presiding judge.

Article 405

If order at the hearing is disturbed by the defendant himself, the provisions of article
404 are applicable to him.

The defendant, even when at liberty, who is expelled from the courtroom is held at
the court's disposal under guard by the law enforcement authorities until the end of the hearing.

He is then brought back to the hearing where judgment is passed in his presence.

SECTION IV: THE HEARINGS

Paragraph 1: Appearance of the defendant

Article 406

(Actn® 93-2 of 4 January 1993 art. 92 Official Journal of 5 January 1993 in force 1 March 1993)
(Act n° 93-1013 of 24 August 15 1993 art 28; Official Journal 25 August 1993, in force 2
September 1993)

(Act n°® 95-125 of 8 February 1995 Article 39 Official Journal of 9 February 1995)
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The presiding judge or one of the assessors designated by him ascertains the identity
of the defendant and informs him of the instrument by which the court is seised. He also
ascertains where necessary the presence or absence of any person liable under civil law, and of

any civil party, witnesses, experts and interpreters.

Article 407
(Act n° 72-1226 of 29 December 1972 Article 4 Official Journal of 30 December 1972)
(Act n°® 2000-516 of 15 June 2000 art. 110 Official Journal of 16 June 2000)

Where the defendant, the civil party or witness does not speak French sufficiently
well, or if it is necessary to translate a document produced at the hearing, the presiding judge
officially appoints an interpreter aged at least twenty-one, and gets him to take an oath to bring
his assistance to justice upon his honour and his conscience.

The public prosecutor, the defendant and the civil party may challenge the interpreter
by stating the grounds for their challenge. The court rules on this challenge and its decision is not
open to any form of appeal.

The interpreter may not be chosen from the judges who make up the court, the jurors,
the clerk at the hearing, the parties or witnesses, even with the consent of the defendant or of the

public prosecutor.

Article 408
(Act n°®2000-516 of 15 June 2000 art. 38 Official Journal of 16 June 2000)

If the defendant is deaf, the presiding judge officially appoints a sign language
interpreter, or any other qualified person who is able to talk to or communicate with deaf people,
to help him during the trial. This interpreter swears an oath upon his honour and his conscience to
bring his assistance to justice.

The presiding judge may also decide to use any other technical device enabling him
to communicate with the deaf person.

If the defendant can read and write, the presiding judge may equally communicate
with him by writing.

The other provisions set out in the preceding article are applicable.
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The presiding judge may proceed in the same way with any deaf witnesses or civil

parties.

Article 409
On the day fixed for his appearance at the hearing, the detained defendant is brought

there by the law enforcement authorities.

Article 410

(Ordinance n° 60-529 of 4 June 1960 Official Journal of 8 June 1960)

(Act n° 2004-204 of 9 March 2004 art. 133 I Official Journal of 10 March 2004, in force 1
October 2004)

The defendant lawfully cited in person must appear unless he produces an excuse
which is acknowledged as valid by the court before which he is called. The defendant is under
same obligation where it is proved that although he was not cited in person, he was apprised of
the lawful citation concerning him in the cases covered by articles 557, 558 and 560.

Where these conditions are fulfilled, the defaulting and non-excused defendant is
tried adversarial hearing subject to notification, unless the provisions of article 411 have been
applied.

If an advocate is present to conduct the defendant’s defence, he must be heard if he so

requests, even outside the case provided for by article 411.

Article 410-1
(Actn® 95-125 of 8 February 1995 Article 41 Official Journal of 9 February 1995)
(Act n° 2004-204 of 9 March 2004 art. 133 II Official Journal of 10 March 2004, in force 1
October 2004)

Where the defendant cited in accordance with the conditions set out by the first
paragraph of article 410 does not appear and where the penalty for the offence in question is of
two years' imprisonment or more, the court may order the adjournment of the case and, with a

special and reasoned decision, issue an arrest warrant or a summons.
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If the defendant is arrested following an arrest warrant or a summons, the provisions
of article 135-2 are applied. However, where the person has been placed in pre-trial detention by
the liberty and custody judge, he must appear before the correctional court as quickly as possible,

and within a month at most, failing which is released.

Article 411

(Actn® 99-515 of 23 June 1999 Article 18 Official Journal of 24 June 1999)

(Act n° 2004-204 of 9 March 2004 art. 133 III Official Journal of 10 March 2004, in force 1
October 2004)

Whatever the penalty incurred, the defendant may, by means of a letter sent to the
president and which will be attached to the case file, request that the case be tried in his absence.
He is represented at the hearing by his advocate or by an advocate appointed ex officio for him.
The provisions are applicable whatever the conditions in which the defendant has been
summoned.

The speech for the defence made by the defendant’s advocate, who may intervene
during the course of the hearing, is heard, and the defendant is then judged adversarially.

If the court considers it necessary that the defendant appear in person, it can defer the
case to a later hearing, ordering the defendant’s presence. The district prosecutor then issues a
new summons to the defendant.

Any defendant who does not answer this summons may be tried adversarially if his
advocate is present and heard. The court may also, if necessary, having heard the observations of
the advocate, defer the case again, by applying the provisions of article 410-1.

Where the defendant’s advocate who has requested that this article be applied is not
present during the hearing, unless the case is deferred the defendant judged adversarially subject

to notification.

Article 412
If the citation was not delivered to the defendant in person, and if it is not proved that
he knew of this citation, where the defendant does not appear the judgment counts as made by

default, unless the provisions of article 411 have been applied.
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In all cases, if an advocate is present to conduct the defendant’s defence, he must be
heard if he so requests. The judgment is made adversarially subject to notification unless the
provisions of article 411 have been applied.

In all cases, the court may, if it deems this necessary, refer the case to a letter hearing,

by applying, where appropriate, the provisions of article 410-1.

Article 413
No-one is allowed to declare he was judged by default if he was present at the

beginning of the hearing.

Article 414
The provisions of article 411, paragraphs 1 and 2, are applicable to every hearing
which does not deal with the merits, and in particular where the hearing deals only with the civil

claims.

Article 415
The person liable under civil law may always be represented by an advocate or
attorney. Where this is the case, the judgment counts as made adversarially in respect of this

person.

Article 416
(Actn® 93-2 of 4 January 1993 art. 224 Official Journal of 5 January 1993 in force 1 March 1993)
If the defendant is not in a position to appear before the court because of his state of
health, and if there are serious grounds not to delay the trial of the case, the court makes a special
and reasoned decision ordering that the defendant, eventually assisted by his advocate, will be
heard at his domicile or in the prison where he is detained, by a judge commissioned for this
purpose accompanied by a clerk. An official record is drafted of this examination. The hearing is
resumed after a new citation of the defendant and the provisions of article 411, paragraphs 1 and
2, are applicable, whatever the rate of the penalty incurred. The defendant is tried adversarially in

every case.
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Article 417

The defendant who appears before the court has the right to be assisted by defense
counsel.

If he has not chosen a defense counsel before the hearing and if he nevertheless asks
to be assisted, the presiding judge appoints a counsel ex officio.

The defense counsel may only be chosen from the advocates registered with a bar
association, or from the attorneys entitled to plead before the court.

The assistance of a defense counsel is compulsory where the defendant suffers of an
infirmity liable to compromise his defense, or when he is liable to the penalty of criminal
supervision (criminal supervision was abolished by article 70 of the law 81-82 of 2 February

1981, published in the Official Journal of 3 February 1981).

Paragraph 2: Civil party petitions and their consequences
Article 418

Any person who, in accordance with article 2, claims to have suffered harm caused
by a misdemeanor may, if he has not already done so, file a civil party petition at the hearing
itself.

The assistance of an advocate is not compulsory.

The civil party may support his petition by an application for damages corresponding

to the harm he suffered.

Article 419
The civil party petition is filed either before the hearing with the court office, or in the

course of the hearing, by a statement recorded by the clerk, or by the deposit of pleadings.

Article 420
Where it is made before the hearing, the civil party petition must state the offence
prosecuted and include an address for service within the jurisdiction of the court seised, unless the

civil party has his domicile in this jurisdiction.
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It is immediately transmitted by the clerk to the public prosecutor who summons the

civil party to attend the hearing.

Article 420-1

(Act n® 81-82 of 2 February 1981 art. 87 Official Journal of 3 February 1981)

(Act n® 83-466 of 10 June 1983 art. 34 Official Journal of 11 June 1983 in force 27 June 1983)
(Actn® 83-608 of 8 July 1983 art. 12 Official Journal of 9 July 1983 in force 1 September 1983)
(Act n® 93-2 of 4 January 1993 art 224; Official Journal 5 January 1993, in force 1 March 1993)
(Actn®2000-516 of 15 June 2000 art. 111 Official Journal of 16 June 2000)

As an exception to the previous provisions, any person claming to have suffered harm
may file a civil party petition directly or through his advocate, by recorded delivery letter or by
fax, which must arrive at the court at least twenty-fours hours before the date of the hearing, in
which he applies either for the restitution of articles seized, or for damages. He attaches to his
claim any documents establishing the harm. These documents are attached to the case file
forthwith.

With the public prosecutor's agreement, the claim for restitution or for damages may
also be drawn up by the victim, during the police investigation, with a judicial police officer, who
draws up an official record of this. This claim counts as constituting the person a civil party if a
prosecution is then begun and the correctional court or police court is directly seised of the case.

In the cases set out in the two preceding paragraphs, the civil party does not need to
appear in court.

In the event of a dispute over the ownership of articles of which restitution is
requested, or if the court does not find sufficient grounds for making a decision in the petition or
in the documents attached to it, or in the case file, the decision on the civil claims only is

adjourned to a later hearing at which all the parties are cited at the public prosecutor's behest.

Article 420-2
(Actn® 81-82 of 2 February 1981 art. 87 Official Journal of 3 February 1981)

(Actn®2000-516 of 15 June 2000 art. 133 Official Journal of 16 June 2000)
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A decision made on an application for the restitution of articles seized or for
damages, presented in accordance with the provisions of article 420-1, produces all the
consequences of an adversarial decision. It is served on the civil party by a bailiff in accordance

with the provisions of articles 550 onwards.

SECTION VI: DEFAULT JUDGMENTS AND APPLICATIONS TO SET ASIDE.

Paragraph 1: Default judgments
Article 487

Except in the cases set out by articles 410, 411, 414, 415, 416 and 424, any person
regularly cited who does not appear on the day and at the time fixed by the summons is tried by

default as stated in article 412.

Article 488
The judgment made by default is served by a bailiff, in accordance with the

provisions of articles 550 onwards.

Paragraph 2: Applications to set aside.
Article 489

The judgment by default is deemed non-existent in all its provisions if the defendant
files an application to set aside its enforcement.

He may, however, limit this application to the civil provisions of the judgment.

Article 490
The application to set aside is brought to the attention of the public prosecutor, who
must inform the civil party by a recorded delivery letter with request for acknowledgement of

receipt.
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Article 490-1
(Inserted by Law n°® 85-1407 of 30 December 1985 art. 45 & 94 Official Journal of 31 July 1985
in force 1 February 1986)

Where the applicant is detained, the application to set aside may be made through a
declaration filed with the prison governor.

This statement is recorded, dated and signed by the prison governor. It is also signed
by the applicant. If he is unable to sign, this is recorded by the prison governor.

This document is sent forthwith, in its original form or as a copy, and by any means

available, to the public prosecutor attached to the court that made the contested decision.

Article 491

If the service of the judgment was made on the defendant in person, the application to
set aside must be filed within the following time limits which run from the time of this service:
ten days, if the defendant resides in continental France; one month if he resides outside this

territory.

Article 492

(Ordinance n° 60-529 of 4 June 1960 Official Journal of 8 June 1960)

(Act n® 2004-204 of 9 March 2004 art. 133 IX Official Journal of 10 March 2004, in force 1
October 2004)

If the service of the judgment was not made on the defendant in person, the
application to set aside must be filed within the following time limits, which run from the time of
this service made to his domicile, the town hall or the public prosecutor: ten days if the defendant
resides in continental France; one month if he resides outside this territory.

However, if the judgment is a conviction and if it does not appear either from the
notice proving delivery of the recorded delivery letter set out in articles 557 and 558, paragraph 3,
or by any other enforcement proceedings, or by the notice given in accordance with article 560,
that the defendant knew of the notification, the application to set aside remains admissible both
for the criminal sentence and any civil claims until the expiry of the prescription period applicable

to criminal sentences.
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In the cases considered under the previous paragraph, the time limit for the

application to set aside runs from the day when the defendant was notified.

Article 493

The person liable under civil law and the civil party may file an application to set
aside against any judgment by default made against them. This must be done within the time
limits fixed by article 491, which start to run from the notice of the judgment, in whatever form it

was notified.

Paragraph 3: Reiterated absence

Article 494

(Act n° 72-1226 of 29 December 1972 Article 34 Official Journal of 30 December 1972)

(Act n° 85-1407 of 30 December 1985 art. 46-i, 46-ii & 94 Official Journal of 31 July 1985 in
force 1 February 1986)

The application to set aside is deemed non-existent if the applicant does not appear at
the date which was given to him either by the verbal notification and noted in the official record
when the application was filed, or in a new summons delivered to the person concerned himself in
accordance with the provisions of articles 550 onwards.

However, in the event of an immediate custodial sentence, the court may order the
case to be adjourned to a later hearing without the need for new summonses to be delivered, and it
may order the law-enforcement authorities to search for the applicant and bring him before the
district prosecutor attached to the court, who either produces him at the adjourned hearing or
summons him to appear at it.

If the applicant is found outside the area of jurisdiction of the court, he is brought
before the district prosecutor of the place of arrest, who summons him to appear at the adjourned
hearing.

The district prosecutor drafts an official record of his procedural steps in every case,
and the applicant may not be detained for more than twenty-four hours.

If the ordered searches remain fruitless, the court declares void the application to set

aside, and decides without a further adjournment.
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The same applies where the applicant does not appear although lawfully summoned

to do so.

Article 494-1
(Inserted by Law n°® 85-1407 of 30 December 1985 art. 47 & 94 Official Journal of 31 July 1985
in force 1 February 1986)

In the cases provided for under the first to fifth paragraphs of article 494 the court,
where the particular circumstances call for it, may by a specially reasoned decision amend the

judgment sought to set aside; but it may not increase the sentence.

SECTION VII: THE SIMPLIFIED PROCEDURE

Article 495

(Act n® 93-2 of 4 January 1993 Article 143 Official Journal of 5 January 1993 in force on 1
March 1993)

(Act n® 2002-1138 of 9 September 2002 Article 42 Official Journal of 10 September 2002)

(Act n°® 2004-204 of 9 March 2004 art. 135 I Official Journal of 10 March 2004, in force 1
October 2004)

Misdemeanours provided for by the Traffic Code and related petty offences under
this Code and misdemeanours in relation to the regulations governing road transport may be
subjected to the simplified procedure provided for by the present section.

This procedure is not applicable:

1° if the defendant is under 18 years of age at the time of the offence;

2° if the victim, in the course of the investigation, has lodged an application for
damages or restitution, or has directly cited the defendant, before a ruling under article 495-1 has
been pronounced;

3° if the misdemeanour provided for by the Traffic Code has been committed at the

same time as misdemeanour of involuntary manslaughter or personal injury.
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The public prosecutor may only implement this simplified procedure when the
judicial police enquiry has established the matters of which the defendant is accused and has
obtained enough information about his income and expenses to allow the penalty to be

determined.

Article 495-1
(Inserted by Law n° 2002-1138 of 9 September 2002 Article 42 Official Journal of 10 September
2002)

The public prosecutor who chooses the simplified procedure sends the case file and
any submissions to the presiding judge of the court.

The presiding judge rules by means of a criminal order made without a hearing. This
may result in a discharge or the imposition of a fine as well as, where appropriate, of one or more
of the applicable additional penalties. Such penalties may be pronounced instead of a principal
penalty.

If he considers that a hearing is necessary or that a prison sentence should be

imposed, the judge sends the case file back to the public prosecutor.

Article 495-2
(Inserted by Law n° 2002-1138 of 9 September 2002 Article 42 Official Journal of 10 September
2002)

The ruling mentions the surname, forenames, date and place of birth and the address
of the defendant, the legal qualification, date and place of the offence, a record of the applicable
texts and where there is a conviction, the penalties imposed.

The criminal order must be reasoned, in particular with respect to the provisions of

the last paragraph of article 495.
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Article 495-3

(Inserted by Law n°® 2002-1138 of 9 September 2002 Article 42 Official Journal of 10 September
2002)

(Act n° 2004-204 of 9 March 2004 art. 135 II Official Journal of 10 March 2004, in force 1
October 2004)

As soon as it is pronounced, the criminal ruling is communicated to the public
prosecutor who may within ten days either lodge his opposition by means of a declaration at the
clerks' office of the court, or carry out the execution of the order.

This decision is communicated to the defendant by recorded delivery letter with
acknowledgement of receipt. It may also be communicated to the defendant by the district

prosecutor either directly or through the intermediary of an authorised person.

SECTION III: COMMON PROVISIONS

CHAPTER III: SEISIN OF THE POLICE COURT

Article 531
The police court is seised of offences falling within its jurisdiction either by reference
made by the investigating jurisdiction, or by the voluntary appearance of the parties, or by

summons served directly on the defendant and on the person liable under civil law of the offence.

Article 532
Notice served by the public prosecutor renders a summons unnecessary where it
followed by the voluntary appearance of the person to whom it was sent.

It states the offence prosecuted and cites the law which punishes it.
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Article 533

(Actn® 83-608 of 8 July 1983 art. 41 Official Journal of 9 July 1983 in force 1 September 1983)
(Act n® 93-2 of 4 January 1993 art 790fficial Journal 5 January 1993, in force 1 March 1993)
(Act n°® 94-89 of 1 February 1994 Article 17 Official Journal of 2 February 1994 in force on 2
February 1994)

Articles 388-1, 388-2, 388-3 and 390 to 392-1 are applicable before the police court.

CHAPTER IV: TRIAL OF CASES BEFORE THE POLICE COURT

Article 534

Before the day of the hearing, the presiding judge upon the application of the public
prosecutor or of the civil party may assess damages or cause them to be assessed, draft official
records or cause them to be drafted, and take or cause to be taken any step requiring speedy

action.

Article 535

The provisions of articles 400 to 405, and 406 to 408 are applicable to procedure
before the police court.

However, the sanctions set out by article 404, paragraph 2, may only be imposed by
the correctional court, seised by the public prosecutor by means of an official record relating the

incident drafted by the police court judge.

Article 536
(Actn® 93-2 of 4 January 1993 art 101 Official Journal 5 January 1993, in force 1 March 1993)
(Act n° 93-1013 of 24 August5 1993 art 28; Official Journal 25 August 1993, in force 2
September 1993)

Also applicable are the rules laid down by articles 418 to 426 concerning the civil
party petition; by articles 427 to 457 in respect of the presentation of evidence, subject to what is
provided by article 537; by articles 458 to 461 concerning discussion by the parties; by article 462

in respect of the judgment.
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Article 537
(Actn® 78-788 of 28 July 1978 Article 10 Official Journal of 29 July 1978)

Petty offences are proved either by official records or reports, or by witness
statements in the absence of official reports or records, or in support of them.

Except where the law otherwise provides, official records or reports drafted by
judicial police officers, agents or assistant agents, or by civil servants or agents entrusted with
certain judicial police functions to whom the law has granted the power to establish the existence
of petty offences, are prima facie authentic evidence.

Proof of the contrary may only be established by writing or by witnesses.

Article 538

(Act n® 93-2 of 4 January 1993 art 208 Official Journal 5 January 1993, in force 1 March 1993)
Where an additional investigation is required, it is made by the police court judge in

accordance with articles 114, 119, 120 and 121.

The provisions of article 463, paragraph 3, are applicable.

Article 539
(Act n° 92-1336 of 16 December 1992 Article 46 Official Journal of 23 December 1992 in force
on 1 March 1994)

If the police court considers the matter in question constitutes a petty offence, it
imposes a penalty, subject to the provisions of articles 132-59 to 132-70 of the criminal code and
of articles 747-3 and 747-4 of the present Code.

It rules if necessary on the civil action in accordance with the provisions of article

464, paragraphs 2 and 3.

Article 540
If the police court considers the matter in question constitutes a felony or a
misdemeanour, it declines jurisdiction. It refers the case to the public prosecutor who then

proceeds as he sees fit.
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Article 541

(Actn® 83-608 of 8 July 1983 art. 14 Official Journal of 9 July 1983 in force 1 September 1983)
If the police court considers the matter in question does not constitute an offence

against criminal law or that the facts are not proved, or that they are not imputable to the

defendant, it dismisses the prosecution.

The provisions of article 470-1 are applicable.

Article 542
(Act n°® 92-1336 of 16 December 1992 Article 48 Official Journal of 23 December 1992 in force
on 1 March 1994)

If the defendant is granted the benefit of a statutory ground for exemption from
penalty, the police court declares him guilty and exempts him from penalty. It rules where

necessary on the civil action as stated in article 539.

Article 543

(Actn® 93-2 of 4 January 1993 art 131 Official Journal 5 January 1993, in force 1 March 1993)
(Act n® 92-1336 of 16 December 1992 Article 49 Official Journal of 23 December 1992 in force
on 1 March 1994)

(Act n°® 2004-204 of 9 March 2004 art. 198 VII Official Journal of 10 March 2004)

Articles 475-1 to 486 and 749 to 762 are applicable to proceedings before the police
court relating to legal costs and expenses, the restitution of articles held under judicial
safekeeping and the form of judgments.

However, the provisions of article 480-1 are applicable only to persons convicted of

fifth class petty offences.

CHAPTER V: JUDGMENTS BY DEFAULT AND APPLICATIONS TO SET ASIDE

Article 544
The provisions of articles 410 to 415 governing the appearance and the representation

of the defendant and of the person liable under civil law are applicable before the police court.
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However, where the petty offence prosecuted is punishable only by a fine, the

defendant may be represented by an advocate or by a person with a special power of attorney.

Article 545
The provisions of articles 487 and 488 governing judgments by default, and 489 and

495 governing applications to set aside are also applicable.

CHAPTER VI: APPEALS AGAINST POLICE COURT JUDGMENTS

Article 546

(Act n° 72-1226 of 29 December 1972 Article 63 Official Journal of 30 December 1972)

(Actn® 79-1131 of 20 December 1979 Article 6 Official Journal of 29 December 1979 in force on
1 October 1980)

(Act n° 85-835 of 7 August 1985 Article 7 Official Journal of 8 August 1985 in force on 1
October 1986)

(Act n® 92-1336 of 16 December 1992 Article 50 Official Journal of 23 December 1992 in force
on 1 March 1994)

(Act n° 94-89 of 1 February 1994 Articles 10 & 14 Official Journal of 2 February 1994 in force
on 2 February 1994)

(Actn® 99-515 of 23 June 1999 Article 10 Official Journal of 24 June 1999)

The right to appeal is open to the defendant, the person liable under civil law, the
district prosecutor, the prosecutor general and the prosecuting officer attached to the police court,
where the fine incurred is that provided for petty offences of the fifth class, where the penalty
provided by point 1° of article 131-16 of the criminal code has been imposed, or where the fine
imposed is higher than the maximum fine incurred for petty offences of the second class.

Where damages have been awarded, the right to appeal is also open to the defendant
and to the person liable under civil law.

In every case, this option is open to the civil party in respect of his civil claims only.

In cases prosecuted on the application of the water and forestry administration an

appeal is always possible for any party involved, whatever the type and level of the sentence.
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Article 547
(Act n® 2004-204 of 9 March 2004 art. 142 I Official Journal of 10 March 2004)

Appeals from police court judgments are filed with the appeal court.

The appeal is filed within the time limits provided for in articles 498 to 500.

This appeal is investigated and tried in the same form as appeals filed against
judgments made in misdemeanour matters. The court is, however, composed simply of the
president of the correctional appeal court, sitting as a single judge.

Articles 502 to 504, paragraphs 1 and 2, are applicable to appeals filed against police

court judgments.

Article 548
(Ordinance n° 60-529 of 4 June 1960 Article 8 Official Journal of 8 June 1960)

The prosecutor general files his appeal by serving it within two months from the day
the judgment is passed either upon the defendant or upon the party liable under civil law for the

offence.
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